CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE KINGDOM OF SPAIN FOR THE AVOIDANCE OF DOUBLE
TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOME

The United States of America and the Kingdom of Spain, desiring to conclude a Convention for the avoidance of double taxation and the prevention of fiscal
evasion with respect to taxes on income, have agreed as follows:

Convention 1990

Amendments of the Convention

Article 1- General Scope.

Article 1- General Scope.

1. This Convention shall apply to persons who are residents of one or both of
the Contracting States, except as otherwise provided in the Convention.

2. The Convention shall not restrict in any manner any exclusion, exemption,
deduction, credit, or other allowance now or hereafter accorded:

a) by the laws of either Contracting State; or
b) by any other agreement between the Contracting States.

3. Notwithstanding any provision of the Convention except paragraph 4, a
Contracting State may tax its residents (as determined under Article 4
(Residence)), and by reason of citizenship may tax its citizens, as if the
Convention had not come into effect.

4. The provisions of paragraph 3 shall not affect

a) the benefits conferred by a Contracting State under paragraph 2 of Article
9 (Associated Enterprises), under paragraph 4 of Article 20 (Pensions,
Annuities, Alimony, and Child Support), and under Articles 24 (Relief from
Double Taxation), 25 (Non-Discrimination), and 26 (Mutual Agreement
Procedure); and
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b) the benefits conferred by a Contracting State under Articles 21
Government Service), 22 (Students and Trainees), and 28 (Diplomatic
Agents and Consular Officers), upon individuals who are neither citizens of,
nor have immigrant status in, that State..

b) the benefits conferred by a Contracting State under Articles 21
(Government Service), 22 (Students and Trainees), and 28 (Diplomatic
Agents and Consular Officers), upon individuals who are neither citizens of,
nor have immigrant status in, that State.

5. (a) Notwithstanding the provisions of subparagraph (b) of paragraph 2 of
this Article:

(i) for purposes of paragraph 3 of Article XXIl (Consultation) of the General
Agreement on Trade in Services, the Contracting States agree that any
guestion arising as to the interpretation or application of this Convention and,
in particular, whether a taxation measure is within the scope of this
Convention, shall be determined exclusively in accordance with the provisions
of Article 26 (Mutual Agreement Procedure) of this Convention; and

(ii) the provisions of Article XVII of the General Agreement on Trade in
Services shall not apply to a taxation measure unless the competent
authorities agree that the measure is not within the scope of Article 25 (Non-
Discrimination) of this Convention.

(b) For the purposes of this paragraph, a “measure” is a law, regulation, rule,
procedure, decision, administrative action, or any similar provision or action.

6. For purposes of applying this Convention, an item of income, profit or gain
derived through an entity that is fiscally transparent under the laws of either
Contracting State, and that is formed or organized:

(a) in either Contracting State, or;

(b) in a state that has an agreement in force containing a provision for the
exchange of information on tax matters with the Contracting State from which
the income, profit, or gain is derived, shall be considered to be derived by a
resident of a Contracting State to the extent that the item is treated for
purposes of the taxation law of such Contracting State as the income, profit or
gain of a resident.”




Article 2- Taxes Covered.

Article 2- Taxes Covered.

1. The existing taxes to which this Convention shall apply are:

a) in Spain: i) the Income Tax on Individuals (el Impuesto sobre la Renta de
las Personas Fisicas), and ii) the Corporation Tax (el Impuesto sobre
Sociedades);

b) in the United States: the Federal income taxes imposed by the Internal
Revenue Code (but excluding social security contributions), and the excise
taxes imposed on insurance premiums paid to foreign insurers and with
respect to private foundations. The Convention shall, however, apply to the
excise taxes imposed on insurance premiums paid to foreign insurers only to
the extent that the risks covered by such premiums are not reinsured with a
person not entitled to exemption from such taxes under this or any other
Convention which applies to these taxes.

2. The Convention shall apply also to any identical or substantially similar
taxes which are imposed after the date of signature of the Convention in
addition to, or in place of, the existing taxes. The competent authorities of the
Contracting States shall notify each other of any significant changes which
have been made in their respective taxation laws and of any official published
material concerning the application of the Convention.
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Article 3- General Definitios.

Article 3- General Definitios.

1. For the purposes of this Convention, unless the context otherwise
requires:a) the term “Spain” means the Spanish State and, when used
geographically means the territory of the Spanish State including any area
outside the territorial sea in which, in accordance with international law and
domestic legislation, the Spanish State may exercise jurisdiction or sovereign
rights with respect to the seabed, its subsoil, and superjacent waters and their
natural resources.
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requires:a) the term “Spain” means the Spanish State and, when used
geographically means the territory of the Spanish State including any area
outside the territorial sea in which, in accordance with international law and
domestic legislation, the Spanish State may exercise jurisdiction or sovereign
rights with respect to the seabed, its subsoil, and superjacent waters and their
natural resources.




b) the term “United States” means the United States of America and, when
used geographically means the states thereof, the District of Columbia, the
territorial sea, and any area outside the territorial sea in which, in accordance
with international law and domestic legislation, the United States may exercise
jurisdiction or sovereign rights with respect to the seabed, its subsoil, and
superjacent waters and their natural resources.

c) the terms “a Contracting State” and “the other Contracting State” mean
Spain or the United States as the context requires;

d) the term “person” includes an individual, a company, and any other body of
persons;

e) the term “company” means any body corporate or any entity which is
treated as a body corporate for tax purposes;

f) the terms “enterprise of a Contracting State” and “enterprise of the other
Contracting State” mean respectively an enterprise carried on by a resident of
a Contracting State and an enterprise carried on by a resident of the other
Contracting State;

g) the term “national” means: i) any individual possessing the nationality of a
Contracting State; and ii) any legal person, association, or other entity deriving
its status as such from the law in force in a Contracting State;

h) the term “international traffic’ means any transport by a ship or aircraft,
except when such transport is solely between places in the other Contracting
State;

i) the term “competent authority” means:

i) in the case of the United States: the Secretary of the Treasury or his
delegate; and

b) the term “United States” means the United States of America and, when
used geographically means the states thereof, the District of Columbia, the
territorial sea, and any area outside the territorial sea in which, in accordance
with international law and domestic legislation, the United States may exercise
jurisdiction or sovereign rights with respect to the seabed, its subsoil, and
superjacent waters and their natural resources.
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i) in the case of Spain: the Minister of Economy and Finance or his authorized
representative.

2. As regards the application of the Convention by a Contracting State any
term not defined therein shall, unless the context otherwise requires, and
subject to the provisions of Article 26 (Mutual Agreement Procedure), have
the meaning which it has under the laws of that State concerning the taxes to
which the Convention applies.

i) in the case of Spain: the Minister of Economy and Finance or his authorized
representative.

(j) the term “pension fund” means:

(i) in Spain, any scheme, fund, mutual benefit institution or other entity
established in Spain:

(A) which is operated principally to manage the right of its beneficiaries to
receive income or capital upon retirement, survivorship, widowhood,
orphanhood, or disability; and

(B) contributions to which are deductible from the taxable base of personal
taxes;

(i) in the United States, any person established in the United States that is
generally exempt from income taxation in the United States, and operated
principally either:

(A) to administer or provide pension or retirement benefits; or

(B) to earn income principally for the benefit of one or more persons
established in the United States that are generally exempt from income
taxation in the United States and are operated principally to administer or
provide pension or retirement benefits.

2. As regards the application of this Convention at any time by a Contracting
State any term not defined therein shall, unless the context otherwise requires,
and subject to the provisions of Article 26 (Mutual Agreement Procedure),
have the meaning which it has under the laws of that State concerning the
taxes to which this Convention applies, any meaning under the applicable tax
laws of that State prevailing over a meaning given to the term under other laws
of that State.

Article 4- Residence.

Article 4- Residence.




1. For the purposes of this Convention, the term “resident of a Contracting
State” means any person who, under the laws of that State, is liable to tax
therein by reason of his domicile, residence, place of management, place of
incorporation, or any other criterion of a similar nature, provided, however,
that this term does not include any person who is liable to tax in that State in
respect only of income from sources in that State.

2. Where by reason of the provisions of paragraph 1, an individual is a resident
of both Contracting States, then his status shall be determined as follows:

a) he shall be deemed to be a resident of the State in which he has a
permanent home available to him; if he has a permanent home available to
him in both States, he shall be deemed to be a resident of the State with which
his personal and economic relations are closer (center of vital interests);

b) if the State in which he has his center of vital interests cannot be
determined, or if he does not have a permanent home available to him in either
State, he shall be deemed to be a resident of the State in which he has an
habitual abode;

c) if he has an habitual abode in both States or in neither of them, he shall be
deemed to be a resident of the State of which he is a national,

d) if he is a national of both States or of neither of them, the competent
authorities of the Contracting States shall settle the question by mutual
agreement.

3. Where by reason of the provisions of paragraph 1, a person other than an
individual is a resident of both Contracting States, the competent authorities
of the Contracting States shall endeavor to settle the question by mutual
agreement and determine the mode of application of the Convention to such
person. If the competent authorities are unable to make such a determination,
the person shall not be treated as a resident of either Contracting State except
for the purposes of payments by such person covered by paragraphs 1
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through 4 of Article 10 (Dividends), Article 11 (Interest), and Article 12
(Royalties).
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Article 5. Permanent Establishment.

Article 5. Permanent Establishment.

1. For the purposes of this Convention, the term “permanent establishment”
means a fixed place of business through which the business of an enterprise
is wholly or partly carried on.

2. The term “permanent establishment” includes especially

a) a place of management;

b) a branch;

c) an office;

d) a factory;

e) a workshop; and

f) a mine, an oil or gas well, a quarry, or any other place of extraction of natural
resources.

3. A building site or construction or installation project, or an installation or
drilling rig or ship used for the exploration er-expleitation of natural resources,
constitutes a permanent establishment only if it lasts meore-than-six-menths.

4. Notwithstanding the preceding provisions of this Article, the term
‘permanent establishment” shall be deemed not to include:
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“permanent establishment” shall be deemed not to include:




a) the use of facilities solely for the purpose of storage, display, or delivery of
goods or merchandise belonging to the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage, display, or delivery;

c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise, or of collecting information, for the
enterprise;

e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of a preparatory or auxiliary
character;

f) the maintenance of a fixed place of business solely for any combination of
the activities mentioned in subparagraphs a) to e), provided that the overall
activity of the fixed place of business resulting from this combination is of a
preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraphs 1 and 2, where a person -
other than an agent of an independent status to whom paragraph 6 applies -
is acting on behalf of an enterprise and has and habitually exercises in a
Contracting State an authority to conclude contracts in the name of the
enterprise, that enterprise shall be deemed to have a permanent
establishment in that State in respect of any activities which that person
undertakes for the enterprise, unless the activities of such person are limited
to those mentioned in paragraph 4 which, if exercised through a fixed place of
business, would not make this fixed place of business a permanent
establishment under the provisions of that paragraph.

6. An enterprise shall not be deemed to have a permanent establishment in a
Contracting State merely because it carries on business in that State through
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establishment under the provisions of that paragraph.

6. An enterprise shall not be deemed to have a permanent establishment in a

Contracting State merely because it carries on business in that State through




a broker, general commission agent, or any other agent of an independent
status, provided that such persons are acting in the ordinary course of their
business.

7. The fact that a company which is a resident of a Contracting State controls
or is controlled by a company which is a resident of the other Contracting
State, or which carries on business in that other State (whether through a
permanent establishment or otherwise), shall not of itself constitute either
company a permanent establishment of the other.
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Article 6. Income from Real Propoerty (Immovable property).

Article 6. Income from Real Propoerty (Immovable property).

1. Income derived by a resident of a Contracting State from real property
(including income from agriculture or forestry) situated in the other
Contracting State may be taxed in that other State.

2. The term “real property” shall have the meaning which it has under the
law of the Contracting State in which the property in question is situated.
The term in any case shall include property accessory to immovable
property, livestock and equipment used in agriculture and forestry, rights
to which the provision of general law respecting landed property apply,
usufruct of immovable property, and rights to variable or fixed payments
as consideration for the working of, or the right to work, mineral deposits,
sources and other natural resources. Ships, aircraft, and containers used
in international traffic shall not be regarded as real property.

3. The provisions of paragraph 1 shall apply to income derived from the
direct use, letting, or use in any other form of real property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income
from immovable property of an enterprise and to income from immovable
property used for the performance of independent personal services.

5. Where the ownership of shares or other rights in a company or other
entity entitles the owner of such shares or rights to the enjoyment of real
property held by the company or other entity, the income from the direct
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use, letting, or use in any other form of such right of enjoyment may be
taxed in the Contracting State in which the real property is situated. 3. The
provisions of paragraph 1 shall apply to income derived from the direct
use, letting, or use in any other form of real property.

use in any other form of such right of enjoyment may be taxed in the
Contracting State in which the real property is situated. 3. The provisions of
paragraph 1 shall apply to income derived from the direct use, letting, or use
in any other form of real property.

Article 7. Business Profits.

Article 7. Business Profits.

1. The business profits of an enterprise of a Contracting State shall be taxable
only in that State unless the enterprise carries on or has carried on business
in the other Contracting

State through a permanent establishment situated therein. If the enterprise
carries on or has carried on business as aforesaid, the business profits of the
enterprise may be taxed in the other State but only so much of them as is
attributable to that permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a
Contracting State carries on business in the other Contracting State through
a permanent establishment situated therein, there shall in each Contracting
State be attributed to that permanent establishment the business profits which
it might be expected to make if it were a distinct and independent enterprise
engaged in the same or similar activities under the same or similar conditions.

3. In determining the business profits of a permanent establishment, there
shall be allowed as deductions expenses which are incurred for the purposes
of the permanent establishment, including research and development
expenses, interest, and other similar expenses and a reasonable amount of
executive and general administrative expenses, whether incurred in the State
in which the permanent establishment is situated or elsewhere.

4. No business profits shall be attributed to a permanent establishment by
reason of the mere purchase by that permanent establishment of goods or
merchandise for the enterprise.

5. For the purposes of this Convention, the business profits to be attributed to
the permanent establishment shall include only the profits or losses derived
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5. For the purposes of this Convention, the business profits to be attributed to
the permanent establishment shall include only the profits or losses derived
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from the assets or activities of the permanent establishment and shall be
determined by the same method year by year unless there is good and
sufficient reason to the contrary.

6. Where business profits include items of income which are dealt with
separately in other Articles of the Convention, the provisions of those Articles
shall not be affected by the provisions of this Article.
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Article 8. Shipping and air transport.

Article 8. Shipping and air transport.

1. Profits of an enterprise of a Contracting State from the operation of ships
or aircraft in international traffic shall be taxable only in that State.

2. The provisions of paragraph 1 shall also apply to profits from participation
in a pool, a joint business, or an international operating agency

1. Profits of an enterprise of a Contracting State from the operation of ships or
aircraft in international traffic shall be taxable only in that State.

2. The provisions of paragraph 1 shall also apply to profits from participation
in a pool, a joint business, or an international operating agency

Article 9. Associated Enterprises.

Article 9. Associated Enterprises.

1. Where: Information provided by the Research Unit

a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State;
or

b) the same persons participate directly or indirectly in the management,
control, or capital of an enterprise of a Contracting State and an enterprise of
the other Contracting State, and in either case conditions are made or
imposed between the two enterprises in their commercial or financial relations
which differ from those which would be made between independent
enterprises, then any profits which, but for those conditions, would have
accrued to one of the enterprises, but by reason of those conditions have not
so accrued, may be included in the profits of that enterprise and taxed
accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that
State, and taxes accordingly, profits on which an enterprise of the other

1. Where: Information provided by the Research Unit

a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State;
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control, or capital of an enterprise of a Contracting State and an enterprise of
the other Contracting State, and in either case conditions are made or
imposed between the two enterprises in their commercial or financial relations
which differ from those which would be made between independent
enterprises, then any profits which, but for those conditions, would have
accrued to one of the enterprises, but by reason of those conditions have not
so accrued, may be included in the profits of that enterprise and taxed
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State, and taxes accordingly, profits on which an enterprise of the other
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Contracting State has been charged to tax in that other State, and the profits
so included are profits which would have accrued to the enterprise of the first-
mentioned State if the conditions made between the two enterprises had been
those which would have been made between independent enterprises, then
that other State shall make an appropriate adjustment to the amount of the
tax charged therein on those profits. In determining such adjustment, due
regard shall be paid to the other provisions of this Convention and the
competent authorities of the Contracting States shall if necessary consult
each other.
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regard shall be paid to the other provisions of this Convention and the
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each other

Article 10. Dividends.

Article 10. Dividends.

1. Dividends paid by a company which is a resident of a Contracting State to
a resident of the other Contracting State may be taxed in that other State.

2. However, such dividends may also be taxed in the Contracting State of
which the company paying the dividends is a resident, and according to the
laws of that State, butti—the-benctcnlownerothedpadendsis o residentof

the-other-Contracting-State, the tax so charged shall not exceed:

a) 10 percent of the gross amount of the dividends if the beneficial owner is a
company which owns at least 25 percent of the voting stock of the company
paying the dividends;

b) 15 percent of the gross amount of the dividends in all other cases.

This paragraph shall not affect the taxation of the company in respect of the
profits out of which the dividends are paid.

1. Dividends paid by a company that is a resident of a Contracting State to a
resident of the other Contracting State may be taxed in that other State.

2. However, such dividends may also be taxed in the Contracting State of
which the company paying the dividends is a resident and according to the
laws of that State, but if the beneficial owner of the dividends is a resident of
the other Contracting State, except as otherwise provided, the tax so charged
shall not exceed:

(a) 5 percent of the gross amount of the dividends if the beneficial owner is a
company that owns directly at least 10 percent of the voting stock of the
company paying the dividends;

(b) 15 percent of the gross amount of the dividends in all other cases.

This paragraph shall not affect the taxation of the company in respect of the
profits out of which the dividends are paid.

3. Notwithstanding the provisions of paragraph 2, such dividends shall not be
taxed in the Contracting State of which the company paying the dividends is
a resident if the beneficial owner is a company that is a resident of the other
Contracting State that has owned, directly or indirectly through one or more
residents of either Contracting State, shares representing 80 percent or more
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3. The term “dividends” as used in this Article means income from shares or
other rights, not being debt-claims, participating in profits, as well as income
from-othercorporaterights-which is subjected to the same taxation treatment
as income from shares by the laws of the State of which the company making
the dlstrlbutlon is a re5|dent Ihe4em1—dw1€ends—ais&melude&meeme#em

4. The provisions of-paragraphs-1-and-2 shall not apply if the beneficial owner
of the dividends, being a resident of a Contracting State, carries on or has
carried on business in the other Contracting State, of which the company
paying the dividends is a resident, through a permanent establishment
situated therein, or performs or has performed in that other State independent
ersonal services from a fixed base situated therein, and the-dividends—are

of the voting stock in the company paying the dividends for a 12-month period
ending on the date on which entitlement to the dividends is determined and:

(a) satisfies the conditions of paragraph 2 (c) of Article 17 (Limitation on
Benefits);

(b) satisfies the conditions of paragraph 2 (e) of Article 17, provided that the
company satisfies the conditions described in paragraph 4 of that Article with
respect to the dividends;

(c) is entitled to the benefits of this Convention with respect to the dividends
under paragraph 3 of Article 17; or (d) has received a determination pursuant
to paragraph 7 of Article 17 with respect to this paragraph.

4. Notwithstanding paragraph 2, dividends shall not be taxed in the
Contracting State of which the company paying the dividends is a resident if:
(a) the beneficial owner of the dividends is a pension fund that is a resident of
the other Contracting State and is generally exempt from tax or subject to a
zero rate of tax; and (b) such dividends are not derived from the carrying on
of atrade or business by the pension fund or through an associated enterprise.

5. The term “dividends” as used in this Article means income from shares,
“jouissance” shares or “jouissance” rights, mining shares, founders’ shares or
other rights, not being debt-claims, participating in profits, as well as income
that is subjected to the same taxation treatment as income from shares by the
laws of the State of which the company making the distribution is a resident.

6. The provisions of paragraphs 1 through 4 of this Article shall not apply if the
beneficial owner of the dividends, being a resident of a Contracting State,
carries on or has carried on a business in the other Contracting State, of which
the company paying the dividends is a resident, through a permanent
establishment situated therein, or performs or has performed in that other
State independent personal services from a fixed base situated therein, and
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attributable-to-such-permanent-establishmentorfixed-base: In such case the
provisions of Article 7 (Business Profits) or Article 15 (Independent Personal
Services), as the case may be, shall apply.

5. A Contracting State may not impose any tax on dividends paid by a
company which-is-notaresidentofthat State, except insofar as the dividends
are paid to a resident of-that-State or the dividends are attributable-to a
permanent establishment or a fixed base situated in that State.

the holding in respect of which the dividends are paid is effectively connected
with such permanent establishment or fixed base. In such case the provisions
of Article 7 (Business Profits) or Article 15 (Independent Personal Services),
as the case may be, shall apply.

7. A Contracting State may not impose any tax on dividends paid by a
company resident of the other Contracting State, except insofar as the
dividends are paid to a resident of the first-mentioned Contracting State or the
dividends are effectively connected with a permanent establishment or a fixed
base situated in that Contracting State, nor may it impose tax on a company’s
undistributed profits, except as provided in paragraph 8 of this Article, even if
the dividends paid or the undistributed profits consist wholly or partly of profits
or income arising in that Contracting State.

8. A company that is a resident of one of the Contracting States and that has
a permanent establishment in the other Contracting State or that is subject to
tax in the other Contracting State on a net basis on its income that may be
taxed in the other Contracting State under Article 6 (Income from Real
Property (Immovable Property)) or under paragraph 1 of Article 13 (Capital
Gains) may be subject in that other Contracting State to a tax in addition to
the tax allowable under the other provisions of this Convention. Such tax,
however, may be imposed only on the portion of the business profits of the
company attributable to the permanent establishment and the portion of the
income that is subject to tax under Article 6 or under paragraph 1 of Article 13
that, in the case of the United States, represents the dividend equivalent
amount of such profits or income and, in the case of Spain, represents the
amount of income (Imposicion Complementaria) determined under the
Spanish Non Residents Income Tax regulated by the Amended Text of Non
Residents Income Tax Law, passed by Legislative Royal Decree 5/2004 of
5th March, as it may be amended from time to time.

9. The tax referred to in paragraph 8 of this Article shall not be imposed at a
rate exceeding the rate specified in subparagraph (a) of paragraph 2 of this
Article. In any case, it shall not be imposed on a company that: (a) satisfies
the conditions of paragraph 2 (c) of Article 17; (b) satisfies the conditions of

paragraph 2 (e) of Article 17, provided that the company satisfies the
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conditions described in paragraph 4 of that Article with respect to an item of
income, profit or gain described in paragraph 8 of this Article; (c) is entitled
under paragraph 3 of Article 17 to benefits with respect to an item of income,
profit or gain described in paragraph 8 of this Article; or (d) has received a
determination pursuant to paragraph 7 of Article 17 with respect to this
paragraph.”

Article 11. Interest.

Article 11. Interest.

1. Interest arising in a Contracting State and derived by a resident of the other
Contracting State may be taxed in that other State.

4. The term “interest” as used in this Convention means income from debt-
claims of every kind, whether or not secured by mortgage and, subject-to
paragraph—3—of-Article10(Dividends), whether or not carrying a right to
participate in the debtor’s profits, and in particular, income from government
securities, and income from bonds or debentures, including premiums or

1. Interest arising in a Contracting State and beneficially owned by a resident
of the other Contracting State shall be taxable only in that other State.

2. Notwithstanding the provisions of paragraph 1 of this Article:

(a) interest arising in the United States that is contingent interest of a type that
does not qualify as portfolio interest under United States law may be taxed by
the United States but, if the beneficial owner of the interest is a resident of
Spain, the interest may be taxed at a rate not exceeding 10 percent of the
gross amount of the interest; and

(b) interest that is an excess inclusion with respect to a residual interest in a
real estate mortgage investment conduit may be taxed by the United States
in accordance with its domestic law.

3. The term "interest" as used in this Article means income from debt-claims
of every kind, whether or not secured by mortgage and whether or not carrying
a right to participate in the debtor's profits, and in particular, income from
government securities and income from bonds or debentures, including

premiums and prizes attaching to such securities, bonds or debentures, and
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prizes attaching to such securities, bonds, or debentures, as-well-as all other
income that-is-treated-as income from money lent by the taxation law of the

Contractmg State in WhICh the mcome arises. Penal%y—eharges-fer—la{e

5. The provisions of paragraphs-1—2-and-3 shall not apply if the beneficial

owner of the interest, being a resident of a Contracting State, carries on or
has carried on business in the other Contracting State, in which the interest
arises, through a permanent establishment situated therein, or performs or
has performed in that other State independent personal services from a fixed
base situated therein,—and-the—interest-is—attributable—te such permanent
establishment or fixed base. In such case the provisions of Article 7 (Business
Profits) or Article 15 (Independent Personal Services), as the case may be,
shall apply.

6—For—purposes—of-this—Article, interest shall be deemed to arise in a
Contracting State when the payer is that-State-itself-ora-political- subdivision;
local-autherity—erresident-ef that-State- Where, however, the person paying

the interest, whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base and such
interest is borne by such permanent establishment or fixed base, then such
interest shall be deemed to arise in the State in which the permanent
establishment or fixed base is situated.

7. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount
of the interest, having regard to the debt-claim for which it is paid, exceeds
the amount which would have been agreed upon by the payer and the
beneficial owner in the absence of such relationship, the provisions of this
Article shall apply only to the last-mentioned amount. In such case the excess

art of the payments shall remain taxable according to the laws of each

all other income that is subjected to the same taxation treatment as income
from money lent by the taxation laws of the Contracting State in which the
income arises. Income dealt with in Article 10 (Dividends) and penalty charges
for late payment shall not be regarded as interest for the purpose of this
Article.

4. The provisions of paragraphs 1 and 2 of this Article shall not apply if the
beneficial owner of the interest, being a resident of a Contracting State, carries
on or has carried on business in the other Contracting State, in which the
interest arises, through a permanent establishment situated therein, or
performs or has performed in that other Contracting State independent
personal services from a fixed base situated therein, and the debt-claim in
respect of which the interest is paid is effectively connected with such
permanent establishment or fixed base. In such case the provisions of Article
7 (Business Profits) or Article 15 (Independent Personal Services), as the
case may be, shall apply.

5. Interest shall be deemed to arise in a Contracting State when the payer is
a resident of that Contracting State. Where, however, the person paying the
interest, whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base in connection
with which the indebtedness on which the interest is paid was incurred, and
such interest is borne by such permanent establishment or fixed base, then
such interest shall be deemed to arise in the State in which the permanent
establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount
of the interest, having regard to the debt-claim for which it is paid, exceeds the
amount which would have been agreed upon by the payer and the beneficial
owner in the absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the excess part of the
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Contracting State, due regard being had to the other provisions of the
Convention.

payments shall remain taxable according to the laws of each Contracting
State, due regard being had to the other provisions of this Convention.

Article 12. Royalties.

Article 12. Royalties.

1. Royalties arising in a Contracting State and derived by a resident of the
other Contracting State may-be-taxed in that other State.

3. The term “royalties” as used in this Cenvention-means payments of any
kind received in consideration for the use of, or the right to use, any copyright

or scientific work,

of literary—dramatic,—musical, artistic, including

1. Royalties arising in a Contracting State and beneficially owned by a resident
of the other Contracting State shall be taxable only in that other State.

2. The term "royalties" as used in this Article means payments of any kind
received as a consideration for the use of, or the right to use, any copyright of

literary, artistic, scientific or other work (including cinematographic films, and
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cinematographic films or films, tapes,—and-othermeans—of-image-orseund
reproduction;-any patent, trademark, design or model, plan, secret formula or
process, or-other-like right-or-property,-or-for-the-use-of-or-the right to-use
industrial-commercial-or-scientific-equipment; or for information concerning

mdustnal commermal or SC|ent|f|c experlence H—als&meh&des—payments#er

4. The provisions of paragraphs +-and-2 shall not apply if the beneficial owner
of the royalties, being a resident of a Contracting State, carries on or has
carried on business in the other Contracting State, inwhich-theroyalties-arise,
through a permanent establishment situated therein, or performs or has
performed in that other State independent personal services from a fixed base
situated therein, and—the—royalties—are—attributable—te such permanent
establishment or fixed base. In such case the provisions of Article 7 (Business
Profits) or Article 15 (Independent Personal Services), as the case may be,
shall apply.

films and recordings for radio or television broadcasting), any patent,
trademark, design or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.

3. The provisions of paragraph 1 shall not apply if the beneficial owner of the
royalties, being a resident of a Contracting State, carries on or has carried on
business in the other Contracting State through a permanent establishment
situated therein, or performs or has performed in that other State independent
personal services from a fixed base situated therein and the right or property
in respect of which the royalties are paid is effectively connected with such
permanent establishment or fixed base. In such case, the provisions of Article
7 (Business Profits) or Article 15 (Independent Personal Services), as the
case may be, shall apply.
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6. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount
of the royalties, having regard to the use, right, or information for which they
are paid, exceeds the amount which would have been agreed upon by the
payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned amount. In such
case the excess part of the payments shall remain taxable according to the
laws of each Contracting State, due regard being had to the other provisions
of the Convention.

4. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount
of the royalties, having regard to the use, right or information for which they
are paid, exceeds the amount which would have been agreed upon by the
payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned amount. In such
case, the excess part of the payments shall remain taxable according to the
laws of each Contracting State, due regard being had to the other provisions
of this Convention.

Article 13. Capital Gains.

Article 13. Capital Gains.

1. Gains derived by a resident of a Contracting State from the alienation of
real property situated in the other Contracting State may be taxed in that other
State.

2. Gains from the alienation of stock, participations, or other rights in a
company or other legal person the property of which consists, directly or
indirectly, mainly of real property situated in Spain, may be taxed in Spain.

3. Gains from the alienation of personal property which are attributable to a
permanent establishment which an enterprise of a Contracting State has or
had in the other Contracting State, or which are attributable to a fixed base
which is or was available to a resident of a Contracting State in the other
Contracting State for the purpose of performing independent personal
services, and gains from the alienation of such a permanent establishment
(alone or with the whole enterprise) or such a fixed base, may be taxed in that
other State.

1. Gains derived by a resident of a Contracting State from the alienation of
real property situated in the other Contracting State may be taxed in that other
State.

2. Gains from the alienation of stock, participations, or other rights in a
company or other legal person the property of which consists, directly or
indirectly, mainly of real property situated in Spain, may be taxed in Spain.

3. Gains from the alienation of personal property which are attributable to a
permanent establishment which an enterprise of a Contracting State has or
had in the other Contracting State, or which are attributable to a fixed base
which is or was available to a resident of a Contracting State in the other
Contracting State for the purpose of performing independent personal
services, and gains from the alienation of such a permanent establishment
(alone or with the whole enterprise) or such a fixed base, may be taxed in that
other State.

4. Gains from the alienation of shares or other rights, which directly or
indirectly entitle the owner of such shares or rights to the enjoyment of
immovable property situated in a Contracting State, may be taxed in that
Contracting State.
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5. Gains derived by an enterprise of a Contracting State from the alienation of
ships, aircraft, or containers operated in international traffic shall be taxable
only in that State.

7. Gains from the alienation of any property other than property referred to in
paragraphs 1 through 6 shall be taxable only in the Contracting State of which
the alienator is a resident.

5. Gains derived by an enterprise of a Contracting State from the alienation of
ships, aircraft, or containers operated in international traffic shall be taxable
only in that State.

6. Gains from the alienation of any property other than property referred to in
paragraphs 1 through 5 shall be taxable only in the Contracting State of which
the alienator is a resident.

Article 14. Branch Tax.

Article 14. Branch Tax.

(Deleted).
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Article 15. Independent Personal Services.

Article 15. Independent Personal Services.

'1. Subject to the provisions of Article 7 (Business Profits), income derived by
a resident of a Contracting State in respect of professional services or similar
activities of an independent character shall be taxable only in that State.
However, such income may be taxed in the other Contracting State if such
resident has or had a fixed base regularly available to him in the other
Contracting State for the purpose of performing those activities. In that case,
only so much of the income as is attributable to that fixed base may be taxed
in that other Contracting State.

2. The term “professional services” includes especially independent scientific,
literary, artistic, educational, or teaching activities as well as the independent
activities of physicians, lawyers, engineers, architects, dentists, and
accountants."

"1. Subject to the provisions of Article 7 (Business Profits), income derived by
a resident of a Contracting State in respect of professional services or similar
activities of an independent character shall be taxable only in that State.
However, such income may be taxed in the other Contracting State if such
resident has or had a fixed base regularly available to him in the other
Contracting State for the purpose of performing those activities. In that case,
only so much of the income as is attributable to that fixed base may be taxed
in that other Contracting State.

2. The term “professional services” includes especially independent scientific,
literary, artistic, educational, or teaching activities as well as the independent
activities of physicians, lawyers, engineers, architects, dentists, and
accountants."
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Article 16. Dependent Personal Services.

Article 16. Dependent Personal Services.

'1. Subject to the provisions of Articles 20 (Pensions, Annuities, Alimony, and
Child Support) and 21 (Government Service), salaries, wages, and other
similar remuneration derived by a resident of a Contracting State in respect of
an employment shall be taxable only in that State unless the employment is
exercised in the other Contracting State. If the employment is so exercised,
such remuneration as is derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a
resident of a Contracting State in respect of an employment exercised in the
other Contracting State shall be taxable only in the first-mentioned State if

a) the recipient is present in the other State for a period or periods not
exceeding in the aggregate 183 days in any 12 month period;

b) the remuneration is paid by, or on behalf of, an employer who is not a
resident of the other State; and

c) the remuneration is not borne by a permanent establishment or a fixed base
which the employer has in the other State.

3. Notwithstanding the preceding provisions of this Article, remuneration
derived in respect of an employment as a member of the regular complement
of a ship or aircraft operated in international traffic by an enterprise of a
Contracting State may be taxed in that State."

"1. Subject to the provisions of Articles 20 (Pensions, Annuities, Alimony, and
Child Support) and 21 (Government Service), salaries, wages, and other
similar remuneration derived by a resident of a Contracting State in respect of
an employment shall be taxable only in that State unless the employment is
exercised in the other Contracting State. If the employment is so exercised,
such remuneration as is derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a
resident of a Contracting State in respect of an employment exercised in the
other Contracting State shall be taxable only in the first-mentioned State if

a) the recipient is present in the other State for a period or periods not
exceeding in the aggregate 183 days in any 12 month period;

b) the remuneration is paid by, or on behalf of, an employer who is not a
resident of the other State; and

¢) the remuneration is not borne by a permanent establishment or a fixed base
which the employer has in the other State.

3. Notwithstanding the preceding provisions of this Article, remuneration
derived in respect of an employment as a member of the regular complement
of a ship or aircraft operated in international traffic by an enterprise of a
Contracting State may be taxed in that State."

Article 17. Limitation on Benefits.

Article 17. Limitation on Benefits.

1. A-person-which-is—a resident of a Contracting State and-derives-income

1. State shall not be entitled to the benefits of this Convention otherwise
accorded to residents of a Contracting State unless such resident is a
"qualified person™ as defined in paragraph 2 of this Article.
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a) such-person-s an individual; er

b)-such-persen is a Contracting State, a political subdivision or local authority
thereof, or a wholly-owned instrumentality thereof; or

f) the-person-deriving-the-income-is-a-company-in-whose-principal class of
shares there-is—substantial-and-regulartrading—on-a recognized securities

exchange,

the—eempany—s—shares)—ls owned dlrectly or |nd|rectly, by pepsens—whe—are
entitled to the benefits-ef-the-Convention-under-subparagraphs-a)-b)-c)d)r
or-H-orwho-are-citizens-of- the United-States:-and

2. A resident of a Contracting State shall be a qualified person for a taxable
year if the resident is:

(a) an individual,

(b) a Contracting State, or a political subdivision or local authority thereof or
wholly-owned instrumentality thereof;

(c) a company, if:

(i) the principal class of its shares (and any disproportionate class of shares)
is regularly traded on one or more recognized stock exchanges, and either:

(A) its principal class of shares is primarily traded on one or more recognized
stock exchanges located in the Contracting State of which the company is a
resident (or, in the case of a company resident in Spain, on a recognized stock
exchange located within the European Union or, in the case of a company
resident in the United States, on a recognized stock exchange located in
another state that is a party to the North American Free Trade Agreement); or

(B) the company's primary place of management and control is in the
Contracting State of which it is a resident; or

(ii) at least 50 percent of the aggregate vote and value of the shares (and at
least 50 percent of any disproportionate class of shares) in the company is
owned directly or indirectly by five or fewer companies entitled to benefits
under clause (i) of this subparagraph, provided that, in the case of indirect
ownership, each intermediate owner is a resident of either Contracting State;
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(d) a person other than an individual that is:

(i) established and maintained in that Contracting State exclusively for
religious, charitable, scientific, artistic, cultural, or educational purposes,
notwithstanding that all or part of its income or gains may be exempt from tax
under the domestic law of that Contracting State; or

(ii) described in subparagraph (j) of paragraph 1 of Article 3 (General
Definitions), provided that: (A) in Spain, in the case of a person described in
clause (i) of subparagraph (j) of paragraph 1 of Article 3, and in the United
States, in the case of a person described in clause (ii) (A) of subparagraph (j)
of paragraph 1 of Article 3, more than 50 percent of the person's beneficiaries,
members or participants are individuals resident in either Contracting State;
and

(B) in the United States, in the case of a person described in clause (ii) (B) of
subparagraph (j) of paragraph 1 of Article 3, all of the persons for which such
person earns the income satisfy the requirements of clause (A) of this
subparagraph;

(e) a person other than an individual, if:

(i) on at least half the days of the taxable year, persons who are residents of
that Contracting State and that are entitled to the benefits of this Convention
under subparagraph (a), subparagraph (b), clause (i) of subparagraph (c), or
subparagraph (d) of this paragraph own, directly or indirectly, shares or other
beneficial interests representing at least 50 percent of the aggregate voting
power and value (and at least 50 percent of any disproportionate class of
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shares) of the person, provided that, in the case of indirect ownership, each
intermediate owner is a resident of that Contracting State, and

(ii) less than 50 percent of the person’s gross income for the taxable year, is
paid or accrued, directly or indirectly, to persons who are not residents of
either Contracting State entitled to the benefits of this Convention under
subparagraph (a), subparagraph (b), clause (i) of subparagraph (c), or
subparagraph (d) of this paragraph in the form of payments that are deductible
for purposes of the taxes covered by this Convention in the person’s State of
residence. For purposes of the foregoing, such deductible payments do not
include arm’s length payments in the ordinary course of business for services
or tangible property and payments in respect of financial obligations to a bank
that is not related to the payor.

3. A company that is a resident of a Contracting State shall also be entitled to
the benefits of this Convention if

(a) at least 95 percent of the aggregate voting power and value of its shares
(and at least 50 percent of any disproportionate class of shares) is owned,
directly or indirectly, by seven or fewer persons that are equivalent
beneficiaries, provided that in the case of indirect ownership, each
intermediate owner is a resident of a member state of the European Union or
any party to the North American Free Trade Agreement; and

(b) less than 50 percent of the company's gross income, as determined in the
company's State of residence, for the taxable year is paid or accrued, directly
or indirectly, to persons who are not equivalent beneficiaries, in the form of
payments (but not including arm's length payments in the ordinary course of
business for services or tangible property and payments in respect of financial
obligations to a bank that is not related to the payor), that are deductible for
the purposes of the taxes covered by this Convention in the company's State
of residence.

4.(a) A resident of a Contracting State will be entitled to benefits of the
Convention with respect to an item of income derived from the other State,
regardless of whether the resident is a qualified person, if the resident is
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engaged in the active conduct of a trade or business in the first-mentioned
State (other than the business of making or managing investments for the
resident’'s own account, unless these activities are banking, insurance or
securities activities carried on by a bank, insurance company or registered
securities dealer), and the income derived from the other Contracting State is
derived in connection with, or is incidental to, that trade or business.

(b) If a resident of a Contracting State derives an item of income from a trade
or business activity conducted by that resident in the other Contracting State,
or derives an item of income arising in the other Contracting State from a
related person, the conditions described in subparagraph (a) shall be
considered to be satisfied with respect to such item only if the trade or
business activity carried on by the resident in the first-mentioned Contracting
State is substantial in relation to the trade or business activity carried on by
such resident or related person in the other Contracting State. Whether a trade
or business activity is substantial for the purposes of this paragraph will be
determined based on all the facts and circumstances.

(c) For purposes of applying this paragraph, activities conducted by persons
connected to a person shall be deemed to be conducted by such person. A
person shall be connected to another if one possesses at least 50 percent of
the beneficial interest in the other (or, in the case of a company, at least 50
percent of the aggregate vote and value of the company's shares or of the
beneficial equity interest in the company) or another person possesses at
least 50 percent of the beneficial interest (or, in the case of a company, at
least 50 percent of the aggregate vote and value of the company's shares or
of the beneficial equity interest in the company) in each person. In any case,
a person shall be considered to be connected to another if, based on all the
relevant facts and circumstances, one has control of the other or both are
under the control of the same person or persons.

5. A person that is a resident of a Contracting State shall also be entitled to all
the benefits of this Convention otherwise accorded to residents of a
Contracting State if that person functions as a headquarters company for a
multinational corporate group and that resident satisfies any other specified
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conditions for the obtaining of such benefits other than those of this Article. A
person shall be considered a headquarters company for this purpose only if:

(a) it provides a substantial portion of the overall supervision and
administration of the group, which may include, but cannot be principally,
group financing;

(b) the corporate group consists of corporations resident in, and engaged in
an active business in, at least five countries, and the business activities carried
on in each of the five countries (or five groupings of countries) generate at
least 10 percent of the gross income of the group;

(c) the business activities carried on in any one country other than the
Contracting State of residence of the headquarters company generate less
than 50 percent of the gross income of the group;

(d) no more than 25 percent of its gross income is derived from the other
Contracting State;

(e) it has, and exercises, independent discretionary authority to carry out the
functions referred to in subparagraph (a);

(f) it is subject to the same income taxation rules in its State of residence as
persons described in paragraph 4; and

(g) the income derived in the other Contracting State either is derived in
connection with, or is incidental to, the active business referred to in
subparagraph (b).

If the gross income requirements of subparagraphs (b), (c), or (d) of this
paragraph are not fulfilled, they will be deemed to be fulfilled if the required
ratios are met when averaging the gross income of the preceding four years.

6. Notwithstanding the preceding provisions of this Article, where an
enterprise of a Contracting State derives income from the other Contracting
State, and that income is attributable to a permanent establishment which that
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enterprise has in a third state, the tax benefits that would otherwise apply
under the other provisions of the Convention will not apply to that income if
the profits of that permanent establishment are subject to a combined
aggregate effective rate of tax in the first-mentioned Contracting State and
third state that is less than 60 percent of the general rate of company tax
applicable in the first-mentioned Contracting State. Any dividends, interest or
royalties to which the provisions of this paragraph apply shall be subject to tax
in the other Contracting State at a rate that shall not exceed 15 percent of the
gross amount thereof. Any other income to which the provisions of this
paragraph apply shall be subject to tax under the provisions of the domestic
law of the other Contracting State, notwithstanding any other provision of the
Convention. The provisions of this paragraph shall not apply if:

(a) in the case of royalties, the royalties are received as compensation for the
use of, or the right to use, intangible property produced or developed by the
permanent establishment; or

(b) in the case of any other income, the income derived from the other
Contracting State is derived in connection with, or is incidental to, the active
conduct of a trade or business carried on by the permanent establishment in
the third state (other than the business of making, managing or simply holding
investments for the enterprise’s own account, unless these activities are
banking or securities activities carried on by a bank or registered securities
dealer).

7. If a resident of a Contracting State is not a qualified person pursuant to
paragraph 2 of this Article, nor entitled to the benefits of this Convention under
paragraphs 3 or 5 of this Article, nor entitled to benefits with respect to an item
of income under paragraph 4 of this Article, the competent authority of the
other Contracting State may grant the benefits of this Convention, or benefits
with respect to a specific item of income, to the resident of the first-mentioned
Contracting State, if such grant of benefits is justified based on an evaluation
of the extent to which such resident satisfies the requirements of paragraphs
2, 3, 4 or 5 of this Article and after considering the opinion, if any, of the
competent authority of the first-mentioned Contracting State as to whether
under the circumstances it would be appropriate to grant such benefits.
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3. For purposes of subparagraph-f)-of paragraph-1; the term “recognized

securities exchange” means:

a) the Spanish stock exchanges;

b) the NASDAQ System-owned-by-the National-Association—of-Securities

8. For purposes of this Article:

(a) the term "recognized stock exchange" means:

(i) the NASDAQ System and any stock exchange registered with the U.S.
Securities and Exchange Commission as a national securities exchange
under the U.S. Securities Exchange Act of 1934;

(i) any Spanish stock exchange controlled by the “Comision Nacional del
Mercado de Valores”;

(i) the principal stock exchanges of Stuttgart, Hamburg, Dusseldorf,
Frankfurt, Berlin, Hannover, Munich, London, Amsterdam, Milan, Budapest,
Lisbon, Toronto, Mexico City and Buenos Aires; and

(iv) any other stock Exchange

(b) the term “principal class of shares” means the ordinary or common shares
of the company, provided that such class of shares represents the majority of
the voting power and value of the company. If no single class of ordinary or
common shares represents the majority of the aggregate voting power and
value of the company, the “principal class of shares” are those classes that in
the aggregate represent a majority of the aggregate voting power and value
of the company;

(c) the term “disproportionate class of shares” means any class of shares of a
company resident in one of the Contracting States that entitles the
shareholder to disproportionately higher participation through dividends,
redemption payments or otherwise, in the earnings generated in the other
Contracting State by particular assets or activities of the company;
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4-Forpurposes-of subparagraph-g{il-of paragraph-1, the term “gross income”
Mmeans gross receipts, or where an-enterprise is engaged in a business which
includes the manufacture or production of goods, gross receipts reduced by
the direct costs of labor and materials attributable to such manufacture or

production and-paid-orpayable-out-of suchreceipts.

(d) a company’s “primary place of management and control” will be in the
Contracting State of which it is a resident only if executive officers and senior
management employees exercise day-to-day responsibility for more of the
strategic, financial and operational policy decision making for the company
(including its direct and indirect subsidiaries, if any) in that Contracting State
than in any other state and the staff of such persons conduct more of the day-
to-day activities necessary for preparing and making those decisions in that
Contracting State than in any other state;

(e) the term “shares” includes depository receipts thereof;

(f) the term “gross income” means gross receipts, determined in the person’s
Contracting State of residence, or where the person is engaged in a business
which includes the manufacture, production or sale of goods, such gross
receipts reduced by the direct costs of labor and materials attributable to such
manufacture or production, or cost of goods purchased for resale;

(g) the term "equivalent beneficiary" means a resident of a member state of
the European Union or of a party to the North American Free Trade
Agreement, but only if that resident:

()(A) would be entitled to all the benefits of a comprehensive convention for
the avoidance of double taxation between any member state of the European
Union or any party to the North American Free Trade Agreement and the State
from which the benefits of this Convention are claimed under provisions
analogous to subparagraph (a), (b), clause (i) of subparagraph (c), or
subparagraph (d) of paragraph 2 of this Article, provided that if such
convention does not contain a comprehensive limitation on benefits article,
the person would be entitled to the benefits of this Convention by reason of
subparagraph (a), (b), clause (i) of subparagraph (c), or subparagraph (d) of
paragraph 2 of this Article if such person were a resident of one of the States
under Article 4 of this Convention; and

(B) with respect to insurance premiums and to income referred to in Articles
10 (Dividends), 11 (Interest) and 12 (Royalties) of this Convention, would be
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entitled under such convention to an exemption from excise tax on such
premiums or to a rate of tax with respect to the particular class of income for
which benefits are being claimed under this Convention that is at least as low
as the rate applicable under this Convention; or

(ii) is a resident of a Contracting State that is entitled to the benefits of this
Convention by reason of subparagraph (a), (b), clause (i) of subparagraph (c)
or subparagraph (d) of paragraph 2 of this Article.

For the purposes of applying paragraph 3 of Article 10 (Dividends), in order to
determine whether a person owning shares, directly or indirectly, in the
company claiming the benefits of this Convention is an equivalent beneficiary,
such person shall be deemed to hold the same voting power, for the same
period of time, in the company paying the dividend as the company claiming
the benefits holds in such company; and

(h) with respect to dividends, interest and royalties arising in Spain and
beneficially owned by a company that is a resident of the United States, a
company that is a resident of a member state of the European Union will be
treated as satisfying the requirements of clause (i) (B) of subparagraph(g) of
this paragraph for purposes of determining whether such United States
resident is entitled to benefits under this paragraph if a payment of dividends,
interest and royalties arising in Spain and paid directly to such resident of a
member state of the European Union would have been exempt from tax
pursuant to any directive of the European Union, notwithstanding that the
convention to avoid double taxation between Spain and that other member
state of the European Union would provide for a higher rate of tax with respect
to such payment than the rate of tax applicable to such

Article 18. Directors’ Fees.

Article 18. Directors’ Fees.

Directors’ fees and similar payments derived by a resident of a Contracting
State for services performed outside such Contracting State in his capacity as
a member of the board of directors of a company which is a resident of the
other Contracting State may be taxed in that other State.

Directors’ fees and similar payments derived by a resident of a Contracting
State for services performed outside such Contracting State in his capacity as
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a member of the board of directors of a company which is a resident of the
other Contracting State may be taxed in that other State.

Article 19. Artises and Athletes.

Article 19. Artises and Athletes.

1. Notwithstanding the provisions of Articles 15 (Independent Personal
Services) and 16 (Dependent Personal Services), income derived by a
resident of a Contracting State as an entertainer, such as a theatre, motion
picture, radio, or television artiste, or a musician, or as an athlete, from his
personal activities as such exercised in the other Contracting State, may be
taxed in that other State except where the amount of the compensation
derived by such entertainer or athlete, including expenses reimbursed to him
or borne on his behalf, from such activities does not exceed ten thousand
United States dollars ($10,000) or its equivalent in pesetas for the taxable year
concerned.

2. Where income in respect of activities exercised by an entertainer or an
athlete in his capacity as such accrues not to the entertainer or athlete but to
another person, that income of that other person may, notwithstanding the
provisions of Articles 7 (Business Profits) and 15 (Independent Personal
Services), be taxed in the Contracting State in which the activities of the
entertainer or athlete are exercised, unless it is established that neither the
entertainer or athlete nor persons related thereto participate directly or
indirectly in the profits of that other person in any manner, including the receipt
of deferred remuneration, bonuses, fees, dividends, partnership distributions,
or other distributions.

3. Notwithstanding the provisions of paragraphs 1 and 2, income derived by a
resident of a Contracting State as an entertainer or athlete shall be exempt
from tax by the other Contracting State if the visit to that other State is
substantially supported by public funds of the first-mentioned State or a
political subdivision or local authority thereof.

1. Notwithstanding the provisions of Articles 15 (Independent Personal
Services) and 16 (Dependent Personal Services), income derived by a
resident of a Contracting State as an entertainer, such as a theatre, motion
picture, radio, or television artiste, or a musician, or as an athlete, from his
personal activities as such exercised in the other Contracting State, may be
taxed in that other State except where the amount of the compensation
derived by such entertainer or athlete, including expenses reimbursed to him
or borne on his behalf, from such activities does not exceed ten thousand
United States dollars ($10,000) or its equivalent in pesetas for the taxable year
concerned.

2. Where income in respect of activities exercised by an entertainer or an
athlete in his capacity as such accrues not to the entertainer or athlete but to
another person, that income of that other person may, notwithstanding the
provisions of Articles 7 (Business Profits) and 15 (Independent Personal
Services), be taxed in the Contracting State in which the activities of the
entertainer or athlete are exercised, unless it is established that neither the
entertainer or athlete nor persons related thereto participate directly or
indirectly in the profits of that other person in any manner, including the receipt
of deferred remuneration, bonuses, fees, dividends, partnership distributions,
or other distributions.

3. Notwithstanding the provisions of paragraphs 1 and 2, income derived by a
resident of a Contracting State as an entertainer or athlete shall be exempt
from tax by the other Contracting State if the visit to that other State is
substantially supported by public funds of the first-mentioned State or a
political subdivision or local authority thereof.
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Article 20 Pensions, Annuities, Alimony, And Child Support.

Article 20 Pensions, Annuities, Alimony, And Child Support.

1. Subject to the provisions of Article 21 (Government Service)a) pensions
and other similar remuneration derived and beneficially owned by a resident
of a Contracting State in consideration of past employment shall be taxable
only in that State; and

b) social security benefits paid by a Contracting State to a resident of the other
Contracting State or a citizen of the United States may be taxed in the first-
mentioned State.

2. Annuities derived and beneficially owned by a resident of a Contracting
State shall be taxable only in that State. The term “annuities” as used in this
paragraph means a stated sum paid periodically at stated times during a
specific time period, under an obligation to make the payments in return for
adequate and full consideration (other than services rendered).

3. Alimony paid to a resident of a Contracting State shall be taxable only in
that State. The term “alimony” as used in this paragraph means periodic
payments made pursuant to a written separation agreement or a decree of
divorce, separate maintenance, or compulsory support, which payments are
taxable to the recipient under the laws of the State of which he is a resident.

4. Periodic payments for the support of a minor child made pursuant to a
written separation agreement or a decree of divorce, separate maintenance,
or compulsory support, paid by a resident of a Contracting State to a resident
of the other Contracting State, shall be taxable only in the first-mentioned
State.

1. Subject to the provisions of Article 21 (Government Service)a) pensions
and other similar remuneration derived and beneficially owned by a resident
of a Contracting State in consideration of past employment shall be taxable
only in that State; and

b) social security benefits paid by a Contracting State to a resident of the other
Contracting State or a citizen of the United States may be taxed in the first-
mentioned State.

2. Annuities derived and beneficially owned by a resident of a Contracting
State shall be taxable only in that State. The term “annuities” as used in this
paragraph means a stated sum paid periodically at stated times during a
specific time period, under an obligation to make the payments in return for
adequate and full consideration (other than services rendered).

3. Alimony paid to a resident of a Contracting State shall be taxable only in
that State. The term “alimony” as used in this paragraph means periodic
payments made pursuant to a written separation agreement or a decree of
divorce, separate maintenance, or compulsory support, which payments are
taxable to the recipient under the laws of the State of which he is a resident.

4. Periodic payments for the support of a minor child made pursuant to a
written separation agreement or a decree of divorce, separate maintenance,
or compulsory support, paid by a resident of a Contracting State to a resident
of the other Contracting State, shall be taxable only in the first-mentioned
State.

5. Where an individual who is a resident of one of the Contracting States is a
member or beneficiary of, or participant in, a pension fund that is a resident of
the other Contracting State, income earned by the pension fund may be taxed
as income of that individual only when, and, subject to the provisions
ofsubparagraph (a) of paragraph 1 of Article 20 (Pensions, Annuities, Alimony
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and Child Support), to the extent that, it is paid to, or for the benefit of, that
individual from the pension fund (and not transferred to another pension fund
in that other Contracting State).

Article 21. Government Service.

Article 21. Government Service.

1. a) Remuneration, other than a pension, paid by a Contracting State or a
political subdivision or a local authority thereof to an individual in respect of
services rendered to that State or subdivision or authority shall be taxable only
in that State.

b) However, such remuneration shall be taxable only in the other Contracting
State if the services are rendered in that State and the individual is a resident
of that State who:

i) is a national of that State; or

i) did not become a resident of that State solely for the purpose of rendering
the services.

2. a) Any pension paid by, or out of funds created by, a Contracting State or
a political subdivision or a local authority thereof to an individual in respect of
services rendered to that State or subdivision or authority shall be taxable only
in that State.

b) However, such pension shall be taxable only in the other Contracting State
if the individual is a resident of, and a national of, that State.

3. The provisions of Articles 15 (Independent Personal Services), 16
Dependent Personal Services), 18 (Directors’ Fees), 19 (Artistes and
Athletes), and 20 (Pensions, Annuities, Alimony, and Child Support) shall
apply to remuneration and pensions in respect of services rendered in
connection with a business carried on by a Contracting State or a political
subdivision or a local authority thereof.

1. a) Remuneration, other than a pension, paid by a Contracting State or a
political subdivision or a local authority thereof to an individual in respect of
services rendered to that State or subdivision or authority shall be taxable only
in that State.

b) However, such remuneration shall be taxable only in the other Contracting
State if the services are rendered in that State and the individual is a resident
of that State who:

i) is a national of that State; or

i) did not become a resident of that State solely for the purpose of rendering
the services.

2. a) Any pension paid by, or out of funds created by, a Contracting State or a
political subdivision or a local authority thereof to an individual in respect of
services rendered to that State or subdivision or authority shall be taxable only
in that State.

b) However, such pension shall be taxable only in the other Contracting State
if the individual is a resident of, and a national of, that State.

3. The provisions of Articles 15 (Independent Personal Services), 16
(Dependent Personal Services), 18 (Directors’ Fees), 19 (Artistes and
Athletes), and 20 (Pensions, Annuities, Alimony, and Child Support) shall
apply to remuneration and pensions in respect of services rendered in
connection with a business carried on by a Contracting State or a political
subdivision or a local authority thereof.
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Article 22. Students and Trainees.

Article 22. Students and Trainees.

1. a) An individual who is a resident of a Contracting State at the beginning of
his visit to the other Contracting State and who is temporarily present in that
other Contracting State for the primary purpose of:

i) studying at a university or other accredited educational institution in that
other Contracting State, or

i) securing training required to qualify him to practice a profession or
professional specialty, or

i) studying or doing research as a recipient of a grant, allowance, or award
from a governmental, religious, charitable, scientific, literary, or educational
organization,

shall be exempt from tax by that other Contracting State with respect to the
amounts described in subparagraph (b) of this paragraph for a period not
exceeding five years from the date of his arrival in that other Contracting State.

b) The amounts referred to in subparagraph (a) of this paragraph are:

i) payments from abroad, other than compensation for personal services, for
the purpose of his maintenance, education, study, research, or training;

i) the grant, allowance, or award; and
iii) income from personal services performed in that other Contracting State in
an aggregate amount not in excess of 5,000 United States dollars or its

equivalent in Spanish pesetas for any taxable year.

2. An individual who is a resident of a Contracting State at the beginning of
his visit to the other Contracting State and who is temporarily present in that

1. a) Anindividual who is a resident of a Contracting State at the beginning of
his visit to the other Contracting State and who is temporarily present in that
other Contracting State for the primary purpose of:

i) studying at a university or other accredited educational institution in that
other Contracting State, or

if) securing training required to qualify him to practice a profession or
professional specialty, or

iii) studying or doing research as a recipient of a grant, allowance, or award
from a governmental, religious, charitable, scientific, literary, or educational
organization,

shall be exempt from tax by that other Contracting State with respect to the
amounts described in subparagraph (b) of this paragraph for a period not
exceeding five years from the date of his arrival in that other Contracting State.

b) The amounts referred to in subparagraph (a) of this paragraph are:

i) payments from abroad, other than compensation for personal services, for
the purpose of his maintenance, education, study, research, or training;

i) the grant, allowance, or award; and
iii) income from personal services performed in that other Contracting State in
an aggregate amount not in excess of 5,000 United States dollars or its

equivalent in Spanish pesetas for any taxable year.

2. An individual who is a resident of a Contracting State at the beginning of
his visit to the other Contracting State and who is temporarily present in that
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other Contracting State as an employee of, or under contract with, a resident
of the first-mentioned Contracting State, for the primary purpose of:

a) acquiring technical, professional, or business experience from a person
other than that resident of the first-mentioned Contracting State, or

b) studying at a university or other accredited educational institution in that
other Contracting State, shall be exempt from tax by that other Contracting
State for a period of 12 consecutive months with respect to his income from
personal services in an aggregate amount not in excess of 8,000 United
States dollars or its equivalent in Spanish pesetas.

3. This article shall not apply to income from research if such research is
undertaken not in the public interest but primarily for the private benefit of a
specific person or persons.

other Contracting State as an employee of, or under contract with, a resident
of the first-mentioned Contracting State, for the primary purpose of:

a) acquiring technical, professional, or business experience from a person
other than that resident of the first-mentioned Contracting State, or

b) studying at a university or other accredited educational institution in that
other Contracting State, shall be exempt from tax by that other Contracting
State for a period of 12 consecutive months with respect to his income from
personal services in an aggregate amount not in excess of 8,000 United
States dollars or its equivalent in Spanish pesetas.

3. This article shall not apply to income from research if such research is
undertaken not in the public interest but primarily for the private benefit of a
specific person or persons.

Article 23. Other Income.

Article 23. Other Income.

1. Items of income of a resident of a Contracting State, wherever arising, not
dealt with in the foregoing Articles of this Convention shall be taxable only in
that State.

2. The provisions of paragraph 1 shall not apply to income, other than income
from real property as defined in paragraph 2 of Article 6 (Income from Real
Property (Immovable Property)), if the beneficial owner of the income, being
a resident of a Contracting State, carries on or has carried on business in the
other Contracting State through a permanent establishment situated therein,
or performs or has performed in that other State independent personal
services from a fixed base situated therein, and the income is attributable to
such permanent establishment or fixed base. In such case the provisions of
Article 7 (Business Profits) or Article 15 (Independent Personal Services), as
the case may be, shall apply.

1. Items of income of a resident of a Contracting State, wherever arising, not
dealt with in the foregoing Articles of this Convention shall be taxable only in
that State.

2. The provisions of paragraph 1 shall not apply to income, other than income
from real property as defined in paragraph 2 of Article 6 (Income from Real
Property (Immovable Property)), if the beneficial owner of the income, being
a resident of a Contracting State, carries on or has carried on business in the
other Contracting State through a permanent establishment situated therein,
or performs or has performed in that other State independent personal
services from a fixed base situated therein, and the income is attributable to
such permanent establishment or fixed base. In such case the provisions of
Article 7 (Business Profits) or Article 15 (Independent Personal Services), as
the case may be, shall apply.
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Article 24. Relief from Double Taxation.

Article 24. Relief from Double Taxation.

1. In Spain, double taxation will be avoided, in accordance with the relevant
provisions of the law of Spain, as follows:

a) Where a resident of Spain derives income which, in accordance with the
provisions of this Convention, may be taxed in the United States, other than
solely by reason of citizenship, Spain shall allow as a deduction from the tax
on the income of that resident an amount equal to the income tax actually paid
in the United States.

Such deduction shall not, however, exceed that part of the income tax, as
computed before the deduction is given, which is attributable to the income
derived from the United States.

b) In the case of a dividend paid by a company which is a resident of the
United States to a company which is a resident of Spain and which holds
directly at least 25 percent of the capital of the company paying the dividend,
in the computation of the credit there shall be taken into account, in addition
to the tax creditable under subparagraph a) of this paragraph, that part of the
tax effectively paid by the first-mentioned company on the profits out of which
the dividend is paid which relates to such dividend, provided that such amount
of tax is included, for this purpose, in the taxable base of the receiving
company.

Such deduction, together with the deduction allowable in respect of the
dividend under subparagraph a) of this paragraph, shall not exceed that part
of the income tax, as computed before the deduction is given, which is
attributable to the income subject to tax in the United States.

For the application of this subparagraph it shall be required that a 25 percent
or greater participation in the company paying the dividend is held on a
continuous basis during the taxable year in which the dividend is paid as well
as during the previous taxable year.

1. In Spain, double taxation will be avoided, in accordance with the relevant
provisions of the law of Spain, as follows:

a) Where a resident of Spain derives income which, in accordance with the
provisions of this Convention, may be taxed in the United States, other than
solely by reason of citizenship, Spain shall allow as a deduction from the tax
on the income of that resident an amount equal to the income tax actually paid
in the United States.

Such deduction shall not, however, exceed that part of the income tax, as
computed before the deduction is given, which is attributable to the income
derived from the United States.

b) In the case of a dividend paid by a company which is a resident of the
United States to a company which is a resident of Spain and which holds
directly at least 25 percent of the capital of the company paying the dividend,
in the computation of the credit there shall be taken into account, in addition
to the tax creditable under subparagraph a) of this paragraph, that part of the
tax effectively paid by the first-mentioned company on the profits out of which
the dividend is paid which relates to such dividend, provided that such amount
of tax is included, for this purpose, in the taxable base of the receiving
company.

Such deduction, together with the deduction allowable in respect of the
dividend under subparagraph a) of this paragraph, shall not exceed that part
of the income tax, as computed before the deduction is given, which is
attributable to the income subject to tax in the United States.

For the application of this subparagraph it shall be required that a 25 percent
or greater participation in the company paying the dividend is held on a
continuous basis during the taxable year in which the dividend is paid as well
as during the previous taxable year.
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c) Where, in accordance with any provision of the Convention, income derived
by a resident of Spain is exempt from tax in Spain, Spain may, nevertheless,
take into account the exempted income in calculating the amount of tax on the
remaining income of such resident.

2. In accordance with the provisions and subject to the limitations of the law
of the United States (as it may be amended from time to time without changing
the general principle thereof), the United States shall allow to a resident or
citizen of the United States as a credit against the United States tax on income

a) the income tax paid to Spain by or on behalf of such citizen or resident; and

b) in the case of a United States company owning at least 10 percent of the
voting stock of a company which is a resident of Spain and from which the
United States company receives dividends, the income tax paid to Spain by
or on behalf of the distributing company with respect to the profits out of which
the dividends are paid.

3. In the case of an individual who is a citizen of the United States and a
resident of Spain, income which may be taxed by the United States by reason
of citizenship in accordance with paragraph 3 of Article 1 (General Scope)
shall be deemed to arise in Spain to the extent necessary to avoid double
taxation, provided that in no event will the tax paid to the United States be less
than the tax that would be paid if the individual were not a citizen of the United
States.

¢) Where, in accordance with any provision of the Convention, income derived
by a resident of Spain is exempt from tax in Spain, Spain may, nevertheless,
take into account the exempted income in calculating the amount of tax on the
remaining income of such resident.

2. In accordance with the provisions and subject to the limitations of the law
of the United States (as it may be amended from time to time without changing
the general principle thereof), the United States shall allow to a resident or
citizen of the United States as a credit against the United States tax on income

a) the income tax paid to Spain by or on behalf of such citizen or resident; and

b) in the case of a United States company owning at least 10 percent of the
voting stock of a company which is a resident of Spain and from which the
United States company receives dividends, the income tax paid to Spain by
or on behalf of the distributing company with respect to the profits out of which
the dividends are paid.

3. In the case of an individual who is a citizen of the United States and a
resident of Spain, income which may be taxed by the United States by reason
of citizenship in accordance with paragraph 3 of Article 1 (General Scope)
shall be deemed to arise in Spain to the extent necessary to avoid double
taxation, provided that in no event will the tax paid to the United States be less
than the tax that would be paid if the individual were not a citizen of the United
States.

Article 25. Non- Discrimination.

Article 25. Non- Discrimination.

1. Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected therewith
which is other or more burdensome than the taxation and connected
requirements to which nationals of that other State in the same circumstances
are or may be subjected. This provision shall apply to persons who are not
residents of one or both of the Contracting States. However, for the purposes

1. Nationals of a Contracting State shall not be subjected in the other
Contracting State to any taxation or any requirement connected therewith
which is other or more burdensome than the taxation and connected
requirements to which nationals of that other State in the same circumstances
are or may be subjected. This provision shall apply to persons who are not
residents of one or both of the Contracting States. However, for the purposes
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of United States tax, and subject to Article 24 (Relief from Double Taxation),
a United States national who is not a resident of the United States and a
Spanish national who is not a resident of the United States are not in the same
circumstances.

2. The taxation on a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State shall not be less favorably
levied in that other State than the taxation levied on enterprises of that other
State carrying on the same activities. This provision shall not be construed as
obliging a Contracting State to grant to residents of the other Contracting State
any personal allowances, reliefs, and reductions for taxation purposes on
account of civil status or family responsibilities which it grants to its own
residents.

3. Nothing in this Article shall be construed as preventing either Contracting

State from imposing a tax as described in-Article-1t4(Branch-Fax)-

4. Except where the provisions of paragraph 1 of Article 9 (Associated
Enterprises), paragraph 7 of Article 11 (Interest), or paragraph 6 of Article 12
(Royalties) apply, interest, royalties, and other disbursements paid by an
enterprise of a Contracting State to a resident of the other Contracting State
shall, for the purposes of determining the taxable profits of such enterprise,
be deductible under the same conditions as if they had been paid to a resident
of the first-mentioned State.

5. Enterprises of a Contracting State, the capital of which is wholly or partly
owned or controlled, directly or indirectly, by one or more residents of the other
Contracting State, shall not be subjected in the first-mentioned State to any
taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other
similarly situated enterprises of the first-mentioned State are or may be
subjected.

of United States tax, and subject to Article 24 (Relief from Double Taxation),
a United States national who is not a resident of the United States and a
Spanish national who is not a resident of the United States are not in the same
circumstances.

2. The taxation on a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State shall not be less favorably
levied in that other State than the taxation levied on enterprises of that other
State carrying on the same activities. This provision shall not be construed as
obliging a Contracting State to grant to residents of the other Contracting State
any personal allowances, reliefs, and reductions for taxation purposes on
account of civil status or family responsibilities which it grants to its own
residents.

3. Nothing in this Article shall be construed as preventing either Contracting
State from imposing a tax as described in paragraph 8 of Article 10
(Dividends).

4. Except where the provisions of paragraph 1 of Article 9 (Associated
Enterprises), paragraph 7 of Article 11 (Interest), or paragraph 6 of Article 12
(Royalties) apply, interest, royalties, and other disbursements paid by an
enterprise of a Contracting State to a resident of the other Contracting State
shall, for the purposes of determining the taxable profits of such enterprise,
be deductible under the same conditions as if they had been paid to a resident
of the first-mentioned State.

5. Enterprises of a Contracting State, the capital of which is wholly or partly
owned or controlled, directly or indirectly, by one or more residents of the other
Contracting State, shall not be subjected in the first-mentioned State to any
taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other
similarly situated enterprises of the first-mentioned State are or may be
subjected.
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6. The provisions of this Article shall, notwithstanding the provisions of Article
? (Taxes Covered), apply to taxes of every kind and description imposed by a
Contracting State or a political subdivision or local authority thereof.

6. The provisions of this Article shall, notwithstanding the provisions of Article
2 (Taxes Covered), apply to taxes of every kind and description imposed by a
Contracting State or a political subdivision or local authority thereof.

Article 26. Mutual Agreement Procedure.

Article 26. Mutual Agreement Procedure.

1. Where a person considers that the actions of one or both of the Contracting
States result or will result for him in taxation not in accordance with the
provisions of this Convention, he may, irrespective of the remedies provided
by the domestic law of those States, present his case to the competent
authority of the Contracting State of which he is a resident or national. The
case must be presented within five years from the first notification of the action
resulting in taxation not in accordance with the provisions of the Convention.

2. The competent authority shall endeavor, if the objection appears to it to be
justified and if it is not itself able to arrive at a satisfactory solution, to resolve
the case by mutual agreement with the competent authority of the other
Contracting State, with a view to the avoidance of taxation which is not in
accordance with the Convention. Any agreement reached shall be
implemented notwithstanding any time limits or other procedural limitations in
the domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavor to
resolve by mutual agreement any difficulties or doubts arising as to the
interpretation or application of the Convention. They may also consult together
for the elimination of double taxation in cases not provided for in the
Convention. In particular, the competent authorities of the Contracting States
may agree on the procedures for the application of the limits imposed on the
taxation at source of dividends, interest, and royalties by Articles 10
(Dividends), 11 (Interest), and 12 (Royalties), respectively.

4. The competent authorities of the Contracting States may communicate with
each other directly for the purpose of reaching an agreement in the sense of
the preceding paragraphs.

1. Where a person considers that the actions of one or both of the Contracting
States result or will result for him in taxation not in accordance with the
provisions of this Convention, he may, irrespective of the remedies provided
by the domestic law of those States, present his case to the competent
authority of the Contracting State of which he is a resident or national. The
case must be presented within five years from the first notification of the action
resulting in taxation not in accordance with the provisions of the Convention.

2. The competent authority shall endeavor, if the objection appears to it to be
justified and if it is not itself able to arrive at a satisfactory solution, to resolve
the case by mutual agreement with the competent authority of the other
Contracting State, with a view to the avoidance of taxation which is not in
accordance with the Convention. Any agreement reached shall be
implemented notwithstanding any time limits or other procedural limitations in
the domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavor to
resolve by mutual agreement any difficulties or doubts arising as to the
interpretation or application of the Convention. They may also consult together
for the elimination of double taxation in cases not provided for in the
Convention. In particular, the competent authorities of the Contracting States
may agree on the procedures for the application of the limits imposed on the
taxation at source of dividends, interest, and royalties by Articles 10
(Dividends), 11 (Interest), and 12 (Royalties), respectively.

4. The competent authorities of the Contracting States may communicate with
each other directly for the purpose of reaching an agreement in the sense of
the preceding paragraphs.
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5. Where, pursuant to this Article, a person has presented a case to the
competent authority of the Contracting State of which he is a resident or
national on the basis that the actions of one or both of the Contracting States
have resulted for that person in taxation not in accordance with the provisions
of this Convention, and the competent authorities have endeavored, but are
unable to reach agreement to resolve that case within two years from the
commencement date of the case, the case shall be resolved through
arbitration conducted in the manner prescribed by, and subject to, the
requirements of this paragraph, paragraph 6 of this Article, and any rules or
procedures agreed upon by the competent authorities of the Contracting
States pursuant to subparagraph (g) of paragraph 6 of this Article, if:

(a) tax returns have been filed with at least one of the Contracting States with
respect to the taxable years at issue in the case;

(b) the case is not a particular case that both competent authorities of the
Contracting States agree, before the date on which arbitration proceedings
would otherwise have begun, is not suitable for resolution through arbitration;

(c) no decision with respect to such case has already been rendered by a
court or administrative tribunal of either Contracting State;

(d) the case does not involve a determination under paragraph 3 of Article 4
(Residence) of the residence of a company; and

(e) all the conditions for the beginning of an arbitration proceeding provided
for in subparagraph (c) of paragraph 6 of this Article have been satisfied.

6. For the purposes of paragraph 5 of this Article and this paragraph, the
following rules and definitions shall apply:

(a) the term “concerned person” means the presenter of a case to a competent
authority for consideration under this Article and all other persons, if any,
whose tax liability to either Contracting State may be directly affected by a
mutual agreement arising from that consideration;
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(b) the “commencement date” for a case is the earliest date on which the
information necessary to undertake substantive consideration for a mutual
agreement procedure has been received by both competent authorities;

(c) an arbitration proceeding with respect to a case shall begin on the latest
of:

(i) two years after the commencement date of that case, unless both
competent authorities have agreed to a different date;

(ii) the date upon which the presenter of the case to a competent authority of
a Contracting State has submitted a written request to that competent
authority for a resolution of the case through arbitration, which request may
not be submitted prior to the date determined in clause (i) of this
subparagraph;

(i) the date upon which all concerned persons and their authorized
representatives or agents agree in writing not to disclose to any other person
any information received during the course of the arbitration proceeding from
either Contracting State or the arbitration panel, other than the determination
of such panel; and

(iv) the date on which all legal actions or suits pending before the courts of
either Contracting State concerning any issue involved in the case are
suspended or withdrawn as applicable under the laws of the Contracting State
in which such legal actions or suits are pending.

(d) The determination of the arbitration panel with respect to a case shall
constitute a resolution of such case by mutual agreement under this Article
and shall be binding on the Contracting States, unless the presenter of the
case does not accept the determination;

(e) for purposes of an arbitration proceeding under paragraph 5 of this Article
and this paragraph, the members of the arbitration panel and their staff shall
be considered to be “persons or authorities” to whom information may be
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disclosed under Article 27 (Exchange of Information and Administrative
Assistance) of this Convention;

(f) no information relating to an arbitration proceeding (including the arbitration
panel's determination) may be disclosed by the competent authorities of the
Contracting States, except as permitted by this Convention and the domestic
laws of the Contracting States. In addition, all material prepared in the course
of, or relating to, an arbitration proceeding shall be considered to be
information exchanged between the Contracting States. All members of the
arbitration panel and their staff must agree in writing in statements sent to
each of the competent authorities of the Contracting States not to disclose any
information relating to an arbitration proceeding (including the arbitration
panel’s determination), and to abide by and be subject to the confidentiality
and nondisclosure provisions of Article 27 of this Convention and the
applicable domestic laws of the Contracting States. In the event those
provisions conflict, the most restrictive condition shall apply. Such statement
shall also include confirmation of their appointment to the arbitration panel,
and

(g) the competent authorities of the Contracting States shall agree in writing,
before the date that the first arbitration proceeding commences, on time
periods and procedures that are consistent with paragraph 5 and this
paragraph for:

() notifying the presenter of the case of any agreements pursuant to
subparagraph (b) of paragraph 5 of this Article that the case is not suitable for
resolution through arbitration, or under clause (i) of subparagraph (c) of
paragraph 6 of this Article to change the date on which an arbitration
proceeding could begin;

(i) obtaining the statements of each concerned person, authorized
representative or agent, and member of the arbitration panel (including their
staff), in which each such person agrees not to disclose to any other person
any information received during the course of the arbitration proceeding from
the competent authority of either Contracting State or the arbitration panel,
other than the determination of such panel;
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(i) the appointment of the members of the arbitration panel;

(iv) the submission of proposed resolutions, position papers, and reply
submissions by the competent authorities of the Contracting States to the
arbitration panel,

(v) the submission by the presenter of the case of a paper settingforth the
presenter’s views and analysis of the case for consideration by the arbitration
panel;

(vi) the delivery by the arbitration panel of its determination to the competent
authorities of the Contracting States;

(vii) the acceptance or rejection by the presenter of the case of the
determination of the arbitration panel; and

(viii) the adoption by the arbitration panel of any additional procedures
necessary for the conduct of its business.

The competent authorities of the Contracting States may agree in writing on
such other rules and procedures as may be necessary for the effective and
timely implementation of the provisions of paragraph 5 of this Article and this
paragraph.

Article 27. Exchange of Information and Administrative Assistance.

Article 27. Exchange of Information and Administrative Assistance.

1. The competent authorities of the Contracting States shall exchange such
information as is recessary for carrying out the provisions of this Convention
or of the domestic laws of the Contracting States concerning taxes cevered
by-the-Cenvention-insefar-as-the taxation thereunder is not contrary to the
Convention. The exchange of information is not restricted by Article 1 (General
Scope).

1. The competent authorities of the Contracting States shall exchange such
information as is foreseeably relevant for carrying out the provisions of this
Convention or to the administration or enforcement of the domestic laws
concerning taxes of every kind and description imposed by a Contracting
State to the extent that the taxation thereunder is not contrary to the
Convention. The exchange of information is not restricted by paragraph 1 of
Article 1 (General Scope) or Article 2 (Taxes Covered).
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Any information received by a Contracting State shall be treated as secret in
the same manner as information obtained under the domestic laws of that
State and shall be disclosed only to persons or authorities (including courts
and administrative bodies) involved in the assessment, collection, er
administration—of, the enforcement or prosecution in respect of, or the
determination of appeals in relation to, the taxes-covered-by-the-Convention.
Such persons or authorities shall use the information only for such purposes.
They may disclose the information in public court proceedings or in judicial
decisions.

2. In no case shall the provisions of paragraph 1 be construed so as to impose
on a Contracting State the obligation:

a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

b) to supply information which is not obtainable under the laws or in the normal
course of the administration of that or of the other Contracting State;

c) to supply information which would disclose any trade, business, industrial,
commercial, or professional secret or trade process, or information the
disclosure of which would be contrary to public policy.

2. Any information received under this Article by a Contracting State shall be
treated as secret in the same manner as information obtained under the
domestic laws of that State and shall be disclosed only to persons or
authorities (including courts and administrative bodies) involved in the
assessment or collection of, the enforcement or prosecution in respect of, the
determination of appeals in relation to the taxes referred to in paragraph 1 of
this Article, or the oversight of such functions. Such persons or authorities
shall use the information only for such purposes. They may disclose the
information in public court proceedings or in judicial decisions. The competent
authority of the Contracting State that receives information under the
provisions of this Article may, with the written consent of the Contracting State
that provided the information, also make available that information to be used
for other purposes allowed under the provisions of a mutual legal assistance
treaty in force between the Contracting States that allows for the exchange of
tax information.

3. In no case shall the provisions of the preceding paragraphs be construed
S0 as to impose on a Contracting State the obligation:

(a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(b) to supply information that is not obtainable under the laws or in the normal
course of the administration of that or of the other Contracting State;

(c) to supply information that would disclose any trade, business, industrial,
commercial or professional secret or trade process, or information the
disclosure of which would be contrary to public policy.

4. If information is requested by a Contracting State in accordance with this
Article, the other Contracting State shall use its information gathering
measures to obtain the requested information, even though that other State
may not need such information for its own tax purposes. The obligation
contained in the preceding sentence is subject to the limitations of paragraph
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3 of this Article, but in no case shall such limitations be construed to permit a
Contracting State to decline to supply information solely because it has no
domestic interest in such information.

5. In no case shall the provisions of paragraph 3 of this Article be construed
to permit a Contracting State to decline to supply information solely because
the information is held by a bank, other financial institution, nominee or person
acting in an agency or a fiduciary capacity or because it relates to ownership
interests in a person.

6. If specifically requested by the competent authority of a Contracting State,
the competent authority of the other Contracting State shall, if possible,
provide information under this Article in the form of depositions of witnesses
and authenticated copies of unedited original documents (including books,
papers, statements, records, accounts, and writings) to the same extent such
depositions and documents can be obtained under the laws and
administrative practices of that other Contracting State with respect to its own
taxes.

7. Each of the Contracting States shall endeavor to collect on behalf of the
other Contracting State such amounts as may be necessary to ensure that
any exemption or reduced rate of tax granted by the Convention from taxation
imposed by that other State shall not be enjoyed by persons not entitled to
such benefits. This paragraph shall not impose upon a Contracting State the
obligation to carry out administrative measures:

(a) at variance with the laws and administrative practice of either Contracting
State, or

(b) that would be contrary to its sovereignty, security, or public policy.
8. The competent authorities of the Contracting States may develop an

agreement upon the mode of application of this Article, including agreement
to ensure comparable levels of assistance to each of the Contracting States,
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but in no case will the lack of such agreement relieve a Contracting State of
its obligations under this Article.

Article 28. Diplomatic Agents and Consular Officers.

Article 28. Diplomatic Agents and Consular Officers.

Nothing in this Convention shall affect the fiscal privileges of diplomatic agents
or consular officers under the general rules of international law or under the
provisions of special agreements.

Nothing in this Convention shall affect the fiscal privileges of diplomatic agents
or consular officers under the general rules of international law or under the
provisions of special agreements.

Article 29. Entry into Force.

Article 29. Entry into Force.

1. This Convention shall be subject to ratification in accordance with the
applicable procedures of each Contracting State and instruments of
ratification shall be exchanged at Washington as soon as possible.

2. The Convention shall enter into force upon the exchange of instruments of
ratification and its provisions shall have effect:

a) in respect of taxes imposed in accordance with Articles 10 (Dividends), 11
(Interest), and 12 (Royalties), for amounts paid or credited on or after the first
day of the second month next following the date on which the Convention
enters into force;

b) in respect of other taxes, for taxable periods beginning on or after the first
day of January next following the date on which the Convention enters into
force.

1. This Convention shall be subject to ratification in accordance with the
applicable procedures of each Contracting State and instruments of
ratification shall be exchanged at Washington as soon as possible.

2. The Convention shall enter into force upon the exchange of instruments of
ratification and its provisions shall have effect:

a) in respect of taxes imposed in accordance with Articles 10 (Dividends), 11
(Interest), and 12 (Royalties), for amounts paid or credited on or after the first
day of the second month next following the date on which the Convention
enters into force;

b) in respect of other taxes, for taxable periods beginning on or after the first
day of January next following the date on which the Convention enters into
force.

Article 30. Termination.

Article 30. Termination.

[This Convention shall remain in force until terminated by a Contracting State.
Either Contracting State may terminate the Convention, through diplomatic
channels, by giving notice of termination at least six months before the end of

This Convention shall remain in force until terminated by a Contracting State.
Either Contracting State may terminate the Convention, through diplomatic

channels, by giving notice of termination at least six months before the end of
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any calendar year following after the period of five years from the date in which
the Convention enters into force. In such event, the Convention shall cease to
have effect in respect of taxes chargeable for any taxable year beginning on
or after the first day of January in the calendar year next following that in which
the notice is given

any calendar year following after the period of five years from the date on
which the Convention enters into force. In such event, the Convention shall
cease to have effect in respect of taxes chargeable for any taxable year
beginning on or after the first day of January in the calendar year next following
that in which the notice is given.

PROTOCOLO.

PROTOCOLO.

1. Subparagraph (a) of Paragraph 3 of the texts of the Memorandum of
Understanding, which currently read:

For purposes of paragraph 3, the term “citizen” shall include a former citizen
whose loss of citizenship had as one of its principal purposes the avoidance
of tax, but only for a period of 10 years following such loss. For the application
of this provision to a resident of a Contracting State, the competent authorities
shall consult together on the purposes of such loss of citizenship.

2. With reference to paragraph 1(b) of Article 2 (Taxes Covered).

Notwithstanding the provisions of paragraph 1(b):

a) a Spanish company shall be exempt from the United States personal
holding company tax in any taxable year only if all of its stock is owned by one
or more individuals, who are not residents or citizens of the United States, in
their individual capacities for that entire year; and

b) a Spanish company shall be exempt from the accumulated earnings tax in

any taxable year only if it is a company described in paragraph 1(f) of Article
17 (Limitation on Benefits).

3. With reference to paragraph 1 of Article 3 (General Definitions).

1. Subparagraph (a) of Paragraph 3 of the texts of the Memorandum of
Understanding, which currently read:

For purposes of paragraph 3, the term “citizen” shall include a former citizen
whose loss of citizenship had as one of its principal purposes the avoidance
of tax, but only for a period of 10 years following such loss. For the application
of this provision to a resident of a Contracting State, the competent authorities
shall consult together on the purposes of such loss of citizenship.

2. With reference to paragraph 1(b) of Article 2 (Taxes Covered).

Notwithstanding the provisions of paragraph 1(b):

a) a Spanish company shall be exempt from the United States personal
holding company tax in any taxable year only if all of its stock is owned by one
or more individuals, who are not residents or citizens of the United States, in
their individual capacities for that entire year; and

b) a Spanish company shall be exempt from the accumulated earnings tax in

any taxable year only if it is a company described in paragraph 1(f) of Article
17 (Limitation on Benefits).

3. With reference to paragraph 1 of Article 3 (General Definitions).
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The Parties agreed to initiate, as soon as possible, the negotiation of a
Protocol to extend the application of this Convention to Puerto Rico, taking
into account the special features of the taxes applied by Puerto Rico.

4. With reference to paragraph 1(d) of Article 3 (General Definitions).

The term “any other body of persons” is understood to include an estate, a
trust, or a partnership.

5. With reference to paragraph 1 of Article 4 (Residence).

For purposes of paragraph 1 of Article 4 it is understood that:

a) A United States citizen or an alien admitted to the United States for
permanent residence (a “green card” holder) is considered to be a resident of
the United States only if the individual has a substantial presence in the United
States or would be a resident of the United States and not of another country
under the principles of subparagraphs (a) and (b) of paragraph 2 of that
Article;

b)-a-part EISI|II|3. estate, o trust s.alesl |_ele co ag.g maetg g State Ig“l? to-the
c) the term “resident” also includes a Contracting State or a political
subdivision or local authority thereof.

6. With reference to Article 8 (Shipping and Air Transport).

For purposes of Article 8, “income from the operation of ships or aircraft in
international traffic” will be defined in accordance with paragraphs 5 through

The Parties agreed to initiate, as soon as possible, the negotiation of a
Protocol to extend the application of this Convention to Puerto Rico, taking
into account the special features of the taxes applied by Puerto Rico.

4. With reference to paragraph 1(d) of Article 3 (General Definitions).

The term “any other body of persons” is understood to include an estate, a
trust, or a partnership.

5. With reference to paragraph 1 of Article 4 (Residence).

For purposes of paragraph 1 of Article 4 it is understood that:

a) A United States citizen or an alien admitted to the United States for
permanent residence (a “green card” holder) is considered to be a resident of
the United States only if the individual has a substantial presence in the United
States or would be a resident of the United States and not of another country
under the principles of subparagraphs (a) and (b) of paragraph 2 of that Article;

(Delated).

b) the term “resident” also includes a Contracting State or a political
subdivision or local authority thereof.

6. With reference to Article 8 (Shipping and Air Transport).

For purposes of Article 8, “income from the operation of ships or aircraft in
international traffic” will be defined in accordance with paragraphs 5 through
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12 of the Commentary on Article 8 (Shipping, Inland Waterways Transport
and Air Transport) of the 1977 Model Convention for the Avoidance of Double
Taxation with Respect to Taxes on Income and on Capital of the Organization
for Economic Cooperation and Development.

7. With reference to Article 10 (Dividends).

12 of the Commentary on Article 8 (Shipping, Inland Waterways Transport and
Air Transport) of the 1977 Model Convention for the Avoidance of Double
Taxation with Respect to Taxes on Income and on Capital of the Organization
for Economic Cooperation and Development.

7. With reference to Article 10 (Dividends).

a) In the case of Spain:

(i) Subparagraph (a) of paragraph 2 of Article 10 shall not apply in the case of
dividends paid by any entity regulated under the Law 11/2009 of 26th October
on Sociedades Andnimas Cotizadas de Inversion en el Mercado Inmobiliario
(SOCIMI) or successor statutes. Subparagraph (b) of paragraph 2 and
paragraph 4 shall apply with respect to such dividends only if the beneficial
owner of the dividends holds, directly or indirectly, capital that represents not
more than 10 percent of all the capital in the SOCIMI.

(ii) Subparagraph (a) of paragraph 2 of Article 10 shall not apply in the case
of dividends paid by a Spanish investment institution regulated under the Law
35/2003 of 4th November on Instituciones de Inversion Colectiva or successor
statutes. In such case, subparagraph (b) of paragraph 2 and paragraph 4 of
Article 10 shall apply with respect to such dividends. (b) En el caso de los
Estados Unidos:

b) In the case of the United States:

Subparagraph:(a) of paragraph 2 of Article 10 shall not apply in the case of
dividends paid by a U.S. Regulated Investment Company (RIC) or a U.S. Real
Estate Investment Trust (REIT). In the case of dividends paid by a RIC,
subparagraph b) of paragraph 2 and paragraph 4 of Article 10 shall apply. In
the case of dividends paid by a REIT, subparagraph b) of paragraph 2 and
paragraph 4 of Article 10 shall apply only if:
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8. With reference to Article 11 (Interest).

9. With reference to paragraph 2 of Article 12 (Royalties).

a) Royalties received in consideration for the use of, or the right to use,
containers in international traffic, shall be taxable only in the Contracting State
of which the recipient is a resident.

(i) the beneficial owner of the dividends is an individual or pension fund, in
either case holding an interest of not more than 10 percent in the REIT,;

(ii) the dividends are paid with respect to a class of stock that is publicly traded
and the beneficial owner of the dividends is a person holding an interest of not
more than 5 percent of any class of the REIT’s stock; or

(i) the beneficial owner of the dividends is a person holding an interest of not
more than 10 percent in the REIT and the REIT is diversified.

For purposes of this paragraph, a REIT shall be “diversified” if the value of no
single interest in real property exceeds 10 percent of its total interests in real
property. For the purposes of this rule, foreclosure property shall not be
considered an interest in real property. Where a REIT holds an interest in a
partnership, it shall be treated as owning directly a proportion of the
partnership’s interests in real property corresponding to its interest in the
partnership’s.

8. With reference to Article 11 (Interest).

For purposes of subparagraph (b) of paragraph 2, the term real estate
mortgage investment conduit means an entity that has in effect an election to
be treated as a REMIC under Section 860D of the US Internal Revenue Code.

9. With reference to paragraph 2 of Article 12 (Royalties).

a) Royalties received in consideration for the use of, or the right to use,
containers in international traffic, shall be taxable only in the Contracting State
of which the recipient is a resident.
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b) For purposes of paragraph 2, whether a payment is in consideration for a
copyright of a scientific work will be determined in accordance with the
domestic law of the Contracting State in which the royalty arises.

10. With reference to Article 13 (Capital Gains).

a) For purposes of Article 13, real property situated in the United States
includes a United States real property interest.

b) With respect to paragraph 3, it is understood that gains from the alienation
of personal property (movable property) which are attributable to a permanent
establishment which an enterprise of a Contracting State has or had in the
other Contracting State and which is removed from that other Contracting
State may be taxed in that other Contracting State in accordance with its law,
but only to the extent of the gain that has accrued as of the time of such
removal, and may be taxed in the first-mentioned Contracting State in
accordance with its law, but only to the extent of the gain accruing subsequent
to that time of removal.

b) For purposes of paragraph 2, whether a payment is in consideration for a
copyright of a scientific work will be determined in accordance with the
domestic law of the Contracting State in which the royalty arises.

10. With reference to Article 13 (Capital Gains).

a) For purposes of Article 13, real property situated in the United States
includes a United States real property interest.

b) With respect to paragraph 3, it is understood that gains from the alienation
of personal property (movable property) which are attributable to a permanent
establishment which an enterprise of a Contracting State has or had in the
other Contracting State and which is removed from that other Contracting
State may be taxed in that other Contracting State in accordance with its law,
but only to the extent of the gain that has accrued as of the time of such
removal, and may be taxed in the first-mentioned Contracting State in
accordance with its law, but only to the extent of the gain accruing subsequent
to that time of removal.

(Deleted).
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13. With reference to paragraph—3{e) of Article 17 (Limitation on
Benefits).

The tax-exempt organizations described in paragraph—2{c} of Article 17
include, but are not limited to, pension funds, pension trusts, private
foundations, trade unions, trade associations, and similar organizations. In all

11. With reference to Article 14 (Branch Tax).

(Deleted).

12. With reference to Article 15 (Independent Personal Services).

(Deleted).

13. With reference to clause (ii) of subparagraph (d) of paragraph 2 of
Article 17 (Limitation on Benefits).

The tax-exempt organizations described in clause (ii) of subparagragh (d) of
paragraph 2 of Article 17 include, but are not limited to, pension funds, pension
trusts, private foundations, trade unions, trade associations, and similar
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events, a pension fund, pension trust, or similar entity organized for purposes
of providing retirement, disability, or other employment benefits that is
organized under the laws of a Contracting State shall be entitled to the
benefits of the Convention if the organization sponsoring such fund, trust, or
entity is entitled to the benefits of the Convention under Article 17.

14. With reference to Article 19 (Artistes and Athletes).

The provisions of paragraph 1 shall not preclude the imposition of withholding
taxes at source in accordance with the domestic laws of the Contracting
States. In such case, the provisions of paragraph 1 shall be made effective by
way of refunding any excess taxes withheld after the close of the taxable year.

15. With reference to paragraph 1(b) of Article 20 (Pensions, Annuities,
Alimony, and Child Support.

The rules applicable to social security benefits also apply to pensions paid
from publicly administered funds for non-governmental services (such as
payments from the Railroad Retirement Accounts in the United States).

16. With reference to Article 22 (Students and Trainees).

The amount of 5,000 United States dollars referred to in paragraph 1(b)(iii)
and the amount of 8,000 United States dollars referred to in paragraph 2(b)
includes any amount excluded or exempted from taxation under the laws of
that other Contracting State.

17. With reference to paragraph 1(b) of Article 24 (Relief from Double
Taxation).

organizations. In all events, a pension fund, pension trust, or similar entity
organized for purposes of providing retirement, disability, or other employment
benefits that is organized under the laws of a Contracting State shall be
entitled to the benefits of the Convention if the organization sponsoring such
fund, trust, or entity is entitled to the benefits of the Convention under Article
17.

14. With reference to Article 19 (Artistes and Athletes).

The provisions of paragraph 1 shall not preclude the imposition of withholding
taxes at source in accordance with the domestic laws of the Contracting
States. In such case, the provisions of paragraph 1 shall be made effective by
way of refunding any excess taxes withheld after the close of the taxable year

15. With reference to paragraph 1(b) of Article 20 (Pensions, Annuities,
Alimony, and Child Support.

The rules applicable to social security benefits also apply to pensions paid
from publicly administered funds for non-governmental services (such as
payments from the Railroad Retirement Accounts in the United States).

16. With reference to Article 22 (Students and Trainees).

The amount of 5,000 United States dollars referred to in paragraph 1(b)(iii)
and the amount of 8,000 United States dollars referred to in paragraph 2(b)
includes any amount excluded or exempted from taxation under the laws of
that other Contracting State.

17. With reference to paragraph 1(b) of Article 24 (Relief from Double
Taxation).
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In the case of a company created during the taxable year preceding the
payment of the dividend, the previous taxable year, for the purpose of
paragraph 1(b), is deemed to begin on the date of creation of such company.

18. With reference to paragraph—3-of Article 26 (Mutual Agreement
Procedure).

The term “flrst notlflcatlon means, in the case of the United States, the Notice
of De .
and, in the case of Spam the Notlflcatlon of the Admlmstranve Act of
Assessment. In the case of taxes at source, the “first notification” means, in
the case of both Contracting States, the date on which the tax is withheld or
paid.

19. With reference to Article 27 (Exchange of Information and

Administrative Assistance).

20. With reference to Article 29 (Entry into Force).

In the case of a company created during the taxable year preceding the
payment of the dividend, the previous taxable year, for the purpose of
paragraph 1(b), is deemed to begin on the date of creation of such company.

18. With reference to paragraph 1 and 5 of Article 26 (Mutual Agreement
Procedure).

The term “first notification” means, in the case of the United States, the Notice
of Proposed Adjustment and, in the case of Spain, the Notification of the
Administrative Act of Assessment. In the case of taxes at source, the “first
notification” means, in the case of both Contracting States, the date on which
the tax is withheld or paid. In addition, for purposes of paragraph 5, it is
understood that an action of either Contracting State that has resulted in
taxation not in accordance with the provisions of the Convention shall include
a Notice of Proposed Adjustment, a Notification of the Administrative Act of
Assessment, or in the case of taxes at source, a payment or withholding of
tax.

19. With reference to Article 27 (Exchange of Information and

Administrative Assistance).

(Deleted).

20. With reference to Article 29 (Entry into Force).
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In the event of substantial changes in the domestic legislation of either
Contracting State or in their tax relations with other States, either by virtue of
new developments in their policy regarding tax treaty negotiations or as a
consequence of changes which may occur in the supranational systems of
integration to which the Contracting States are Parties, the competent
authorities shall consult together on the appropriateness of negotiating
modification of the Convention to reflect such changes.

In the event of substantial changes in the domestic legislation of either
Contracting State or in their tax relations with other States, either by virtue of
new developments in their policy regarding tax treaty negotiations or as a
consequence of changes which may occur in the supranational systems of
integration to which the Contracting States are Parties, the competent
authorities shall consult together on the appropriateness of negotiating
modification of the Convention to reflect such changes.

MEMORANDUM OF UNDERSTANDING

At the signing today of the Protocol (hereinafter the “2013 Protocol”) amending
the Convention Between the United States of America and the Kingdom of
Spain for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, and its Protocol, signed at Madrid,
on February 22, 1990 (hereinafter the “Convention”), the United States of
America and Spain have agreed as follows:

1. With reference to paragraph 6 of Article 1 (General Scope) of the

Convention, as amended by the 2013 Protocol, it is understood that paragraph
6 of Article 1 applies to identify the person that derives an item of income,
profit or gain paid to a fiscally transparent entity for purposes of applying the
Convention to that first mentioned person. Under paragraph 6 of Article 1, a
person shall be treated as deriving an item of income, profit or gain paid to an
entity that is fiscally transparent under the laws of either Contracting State, to
the extent that the same item of income, profit or gain is treated, for the
purposes of the taxation law of the Contracting State in which the person is
resident, as the income, profit or gain of a resident. In order to obtain the
benefits of the Convention, with respect to the item of income, such person
must satisfy all applicable requirements specified in the Convention, including
other applicable requirements of Article 1, residence as defined in Article 4
(Residence), beneficial ownership and Article 17 (Limitation on Benefits), and
the fiscally transparent entity through which the item of income was paid must
be formed or organized in either Contracting State or in a state that has
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concluded an agreement containing a provision for the exchange of
information on tax matters with the Contracting State from which the income,
profit or gain arises.

2. With reference to paragraph 3 of the Protocol to the Convention, the
Contracting States commit to initiate discussions as soon as possible, but no
later than six months after the entry into force of the 2013 Protocol, regarding
the conclusion of an appropriate agreement to avoid double taxation on
investments between Puerto Rico and Spain.

3. With reference to subparagraph (j) of paragraph 1 of Article 3 (General
Definitions) of the Convention, as amended by the 2013 Protocol:

(a) In the case of the United States, the term “pension fund” includes the
following: a trust providing pension or retirement benefits under an Internal
Revenue Code section 401(a) qualified pension plan (which includes a Code
section 401(k) plan), a profit sharing or stock bonus plan, a Code section
403(a) qualified annuity plan, a Code section 403(b) plan, a trust that is an
individual retirement account under Code section 408, a Roth individual
retirement account under Code section 408A, or a simple retirement account
under Code section 408(p), a trust providing pension or retirement benefits
under a simplified employee pension plan under Code section 408(k), a trust
described in section 457(g) providing pension or retirement benefits under a
Code section 457(b) plan, and the Thrift Savings Fund (section 7701(j)). A
group trust described in Revenue Ruling 81-100, as amended by Revenue
Ruling 2004-67 and Revenue Ruling 2011-1, qualifies as a pension fund only
if each participant is a pension fund that is itself entitled to benefits under the
Convention as a resident of the United States.

(b) In the case of Spain, the term “pension fund” includes the following:
(i) any fund regulated under the Amended Text of the Law on pension funds

and pension schemes (Texto Refundido de la Ley sobre Fondos y Planes de
Pensiones), passed by Legislative Royal Decree 1/2002 of 29th November;
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(i) any entity defined under Article 64 of the Amended Text of the Law on the
regulation and monitoring of private insurances (Texto Refundido de la Ley de
Ordenacion y Supervision de los Seguros Privados) passed by Legislative
Royal Decree 6/2004 of 29th October, provided that in the case of mutual
funds all participants are employees; promoters and sponsoring partners are
the companies, institutions or individual entrepreneurs to which the employees
are engaged; and benefits are exclusively derived from the social welfare
agreement between both parties, as well as any other comparable entity
regulated within the scope of the political subdivisions (Comunidades
Auténomas); and

(iii) insurance companies regulated under the Amended Text of the Law on
the regulation and monitoring of private insurances passed by Legislative
Royal Decree 6/2004 of 29th October whose activity is the coverage of the
contingencies provided for in the Amended Text of the Law on pension funds
and pension schemes.

4. With reference to Article 4 (Residence) of the Convention, it is understood
that the principles of paragraph 8.6 of the Commentaries to the OECD Model
Tax Convention of July 2010 apply for purposes of determining the residence
of pension funds and organizations established and maintained in a State
exclusively for religious, charitable, scientific, artistic, cultural, or educational
purposes.

5. With reference to Article 17 (Limitation on Benefits) of the Convention, as
amended by the 2013 Protocaol, it is understood that a person shall be deemed
to be related to another person if either person participates directly or indirectly
in the management, control or capital of the other, or the same persons
participate directly or indirectly in the management, control or capital of both.

This Memorandum of Understanding shall enter into force on the date of entry
into force of the 2013 Protocol.
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